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	FOREWORD
	This book has been prepared as a resource for participants in the NZLS CLE entry level workshop on residential conveyancing.
	It is offered as basic background material for the workshop and is drawn from many sources, which are acknowledged. Students and other users of the book are encouraged to refer to these sources for a fuller understanding of particular issues.
	The topics chosen for inclusion in the book reflect, but are not limited to, the issues raised in the problem-solving exercises included in the teaching programme.
	Please note that where the terms “ADLS/REINZ agreement” or “standard form agreement” are used in these materials they refer to the REINZ/ADLSi Agreement for Sale and Purchase form, Ninth Edition, 2012(7). It is acknowledged that many agreements used t...
	It also needs to be noted that although the REINZ/ADLSi Agreement for Sale and Purchase form, Ninth Edition, 2012(7) is the most common form of agreement used, there are still many agreements prepared that can contain minor variations to the clauses a...
	Nick Kearney
	1. DIFFERENT SORTS OF TITLE
	Freehold

	Interests in land are classified according to the length of time they are intended to last. It is also possible to superimpose another type of interest on a freehold estate, for example where a freehold estate is made subject to a lease. Estates in la...
	A freehold estate is essentially one where the duration of tenure is uncertain (ie it has no time limit placed on it). An estate of less than freehold does have a time limit placed on it. Leases, tenancies and licences are all estates of less than fre...
	The term “fee simple estate” is used almost interchangeably with the term “freehold estate” in New Zealand. A fee simple estate endures until the owner dies intestate without heirs, when it reverts to the Crown. This would rarely occur in practice, as...
	A life estate is a freehold estate that continues for the life of a named person. It will arise, for example, when a spouse grants his or her partner a life interest in the matrimonial home for the remainder of his or her life. When he or she dies, it...
	It is possible for a life estate to be created as a legal interest, with a separate certificate of title for the life estate, under s 95 of the Land Transfer Act 1952. When the life tenant dies, a transmission is registered and a new fee simple certif...
	The rights of the legal life tenant to deal with the land are set out in the Trustee Act 1956, where s 88 gives the legal life tenant the same rights as a trustee. However, most cases encountered will be those of equitable life tenants, where the abil...
	Cross lease

	Cross leasing evolved in the 1970’s as a means of bypassing the onerous requirements imposed by local authorities and the Municipal Corporations Act (the predecessor of the Local Government Act) on subdivisions of land. Where a developer wished to sub...
	That same period saw a move away from the urban sprawl New Zealand had seen for the previous few decades, and the chopping up of valuable farmland for housing. Instead there was a trend towards making greater use of space closer to city centres, and u...
	Cross leasing evolved to suit the changing living patterns and greater urbanisation of the New Zealand population. It also sought to avoid the costly and slow procedures for subdivisions, so that quarter acre sections could be divided to accommodate t...
	What is commonly termed a “cross lease title” or “composite certificate of title” is essentially an undivided portion of the fee simple estate combined with a 999-year lease of the buildings on part of the land. The undivided share in the fee simple e...
	In some land registries, composite certificates of title are not issued. Instead, a leasehold title is issued and a separate fee simple title is issued in respect of the undivided share of the fee simple title. It is accordingly necessary to search ea...
	The cross lease is based on a “flats plan”, which clearly delineates each “flat”, its exclusive use area and any common areas. The lease will refer to the flats plan, the flat, the area subject to exclusive use covenants, and the common area (if there...
	The title consists of a composite certificate of title (incorporating both the fee simple and leasehold estates) and usually has a copy of the flats plan in reduced size reproduced on the back or on another page of the title.
	The registered flat lease differs from other leases in the provisions especially designed for this type of multi-unit ownership. The principal features of these provisions may be summarised as follows:
	 Term of 999 years (in the case of cross leasing of land held in fee simple);
	 Term equal to unexpired portion of term of head lease less one day (in the case of cross leasing of leasehold land);
	 Lessee pays a specified share of outgoings and costs relating to the buildings and land;
	 Lessee must remain at all times owner of a specified share of the fee simple (or head leasehold) estate;
	 Leases of all units in the development must be on similar terms;
	 Lessors may force a sale of the unit of any defaulting lessee;
	 Mechanisms for decision making affecting all unit owners (usually by unanimous agreement or arbitration);
	 Land covenant on the part of the other lessors not to use the restricted land area (if any) specified for the exclusive use of the lessee;
	 Covenant by lessees to use common areas for access purposes only and not to obstruct common areas.
	Great care needs to be taken when dealing with older forms of cross leases. In many cases the leases were not well drafted and often made no provision for common areas or exclusive use areas. In some cases, there was a prohibition on subletting (renti...
	Some firms require that a search of each lease is carried out when dealing with old leases. Occasionally, discrepancies occur between the leases, and where a discrepancy is found, it must be rectified. A common discrepancy is that the termination date...
	The advantages of cross leasing have now been largely eliminated by the Resource Management Act 1991, which includes cross leases in the definition of subdivisions contained in s 218, making cross leases subject to the same requirements as all other s...
	A review of cross leasing was conducted by the Law Commission in 1999 and recommendations were made for the phasing out of the system in favour of a simpler form of land ownership, however nothing has come of this as yet.
	Unit titles

	The long title of the Unit Titles Act 2010 (UTA) reads, inter alia:
	The purpose of this Act is to provide a legal framework for the ownership and management of land and associated buildings and facilities on a socially and economically sustainable basis by communities of individual owners, and …
	The unit title is a creature of statute, designed to cater for individual ownership of units in larger blocks of flats (although it is not used only in these circumstances). The UTA governs many more matters than the 1972 Act did, and is more extensiv...
	Section 4 sets out the matters the UTA governs, which are summarised here:
	Creation of unit title developments
	…
	Dealings with unit title developments
	…
	Management structures and arrangements
	…
	Financial and property management
	…
	Disclosure of information
	…
	Leasehold land provisions
	…
	Disputes
	…
	Cancellation of unit plans, and conversion of existing schemes.
	The body corporate is created upon the deposit of the unit plan (s 75) and its membership comprises the owners for the time being of the units (s 76). Upon deposit, two interests are assigned to the unit: an ownership interest and a utility interest.
	The ownership interest is fixed (pursuant to s 38) by a registered valuer before the plan is deposited, and is calculated as the relative value of the unit in relation to each of the other units.
	The ownership interest is used to determine the following matters (without limitation):
	 The beneficial interest of the owner of the principal unit in the common property;
	 The share of the owner of the principal unit in the value of any buildings, fixtures, and other improvements in relation to leasehold land;
	 Voting under s 97 – one vote per one owner of each principal unit;
	 The voting rights of the owner of the principal unit when a poll is requested under  s 99;
	 The share of the owner of the principal unit in the underlying fee simple in the land on the cancellation of the unit plan;
	 The extent of the obligation of the owner of the principal unit in respect of contributions levied by the body corporate under s 121 in respect of any capital improvement fund;
	 The rights of the owner of the principal unit in relation to a distribution of any surplus money of a capital improvement fund under s 131;
	 The extent of the obligation of the owner of the principal unit for payment of ground rental under s 87; and
	 The extent of the liability of the owner of the principal unit for damages and costs under s 142.
	The utility interest is defined in s 39 and is the same as the ownership interest unless the utility interest is fair and equitable, having regard to the relevant benefits and the costs to units, and is shown on documentation lodged with the unit plan...
	The utility interest is used to determine the following matters (without limitation):
	 The extent of the obligation of the owner of the principal unit in respect of contributions levied by the body corporate under s 121 in respect of the long-term maintenance fund, the optional contingency fund, and the operating account; and
	 The rights of the owner of the principal unit in relation to a distribution of any surplus money in the long-term maintenance fund, the optional contingency fund, or the operating account, or personal property of the body corporate under s 131.
	The powers and duties of the body corporate are set out in s 84 of the UTA, and are numerous. There is also a catch-all provision in s 84(1)(r) which states that the body corporate has further powers and duties set out in the UTA, or any other Act, or...
	Basic duties of the body corporate include requirements to:
	 Maintain an ownership register (s 85);
	 Pay ground rent to any lessor (for a leasehold interest) (s 87);
	 Call general meetings (s 90);
	 Comply with any operational rules (s 105 (3));
	 Establish a long-term maintenance plan (s 116);
	 Raise levies from the proprietors in proportion to their ownership and/or utility interest (s 121);
	 Insure the buildings and improvements on the land (s 135);
	 Control, manage and administer the common property, and assets designed for use in conjunction with the common property (s 138).
	The operational rules of the body corporate are set by the regulations under s 217.
	Any amendment to the operational rules must be made by ordinary resolution at a body corporate general meeting and do not take effect until the body corporate has notified the Registrar of them under s 106.
	Special provisions govern insurance (ss 134-137). These provisions are designed to provide protection for both unit proprietors and their mortgagees in the event of destruction or damage to all or one of the units. If one unit in a block is damaged, i...
	The specific duties of the body corporate in relation to insurance are set out in s 135 and are discussed in Chapter 14 of this book.
	Timeshare units

	Timeshare units are a hybrid of unit titles and cross leases and provide owners with the right to use a unit in a holiday resort for one week of every year. Timesharing provides people with an alternative to owning a holiday home, which may be left va...
	The resort usually has a number of units held under unit titles. The body corporate rules are drafted to cater for the particular requirements of such a scheme of ownership and the managerial and administrative needs. Each unit will normally have 51 c...
	While in theory timeshare resorts make sense, they can be a trap for the unwary. Clients should be warned about the potential difficulties of:
	 Selling or disposing of their unit if their circumstances change or they simply decide they don’t like the place after all. What market is there for timeshare weeks?
	 Lack of control over management of the resort. What rights do they have if maintenance is not kept up to standard?
	 Lack of control over management and administrative charges. Most resorts charge ongoing fees for maintenance and administration as well as the initial cost of purchasing the unit. There may be no control over what charges are levied; and
	 What would be the consequences of the bankruptcy or winding up of the development company? Some timeshare resorts are built stage by stage as units sell, and it has happened that development companies have been placed in liquidation part way through...
	Suffice to say, treat timeshare developments with care. While there are, no doubt, some highly successful resorts, there are others that have cost people dearly. It is these latter cases where clients may look to the practitioner and ask why they were...
	Further reading

	Don McMorland, Sale of Land, (3rd edition, Cathcart Trust, 2011) at 11.09
	Hinde, McMorland & Sim, Introduction to Land Law (Butterworths 1986) p193
	2. SPECIAL FEATURES OF TITLES AND TITLE SEARCHES
	Introduction

	Whether you are acting for the vendor or the purchaser, you should obtain a title search immediately upon receiving an agreement for sale and purchase. There may be numerous entries on a title, some of which require careful inspection upon searching. ...
	Under the standard form agreement, the purchaser has only 10 working days from the date of the agreement in which to requisition the vendor’s title.  As there is often some delay in real estate agents forwarding the purchaser’s copy of the agreement t...
	The vendor’s solicitor will need to be aware of what charges are registered against the title. It may take some time to obtain information from chargeholders as to what will be required to obtain discharges. This information should always be obtained ...
	Ideally, the agreement for sale and purchase should list the encumbrances affecting the land, and there should be a copy of the title attached to the agreement. This practice has much to recommend it, but is not usually the case where a real estate ag...
	The purchaser’s solicitor should forward to the purchaser a copy of the title, including any flats plan, unit plan or lease. It is not unknown for people to take title to the wrong section, flat or unit, and the risk of this happening should be minimi...
	In the case of cross leases or unit titles there may be misdescriptions or discrepancies between the buildings depicted on the plan and the “as built” structures.  Failure to notice such defects as a result of inadequate searching or conveyancing prac...
	One example was where the common area on a cross leased property was entirely different on each of the two flats plans registered at the Land Information New Zealand (LINZ) office. This emphasises how important it is that each composite title and leas...
	As a general principle, the purchaser’s solicitor has a duty to bring to the attention of the purchaser, and explain to the purchaser, any title matters that the search reveals and which may adversely affect the purchaser. Where the possibility occurs...
	Fencing agreements and fencing covenants

	Fencing agreements determine matters of agreement between adjoining occupiers of land, concerning the fencing of a mutual boundary, whereas fencing covenants relate only to the matter of liability for cost of fencing.
	A fencing covenant is defined in s 2 of the Fencing Act 1978:
	fencing covenant means a covenant, agreement or proviso —
	(a) that one party to the covenant, agreement or proviso may not be required by the other party, being the occupier of adjoining land, to contribute towards the cost of work on a fence between the land occupied by the first party and that adjoining la...
	(b) that does not enure for the benefit of any subsequent purchaser for value of the land occupied by the first party
	Fencing covenants are usually created by including the words in the transfer:
	The transferee shall be bound by a fencing covenant as defined in section 2 of the Fencing Act 1978 in favour of the transferor.
	However, cl 6.5 of the standard form agreement contains the following form of fencing covenant:
	The vendor shall not be liable to pay for or contribute towards the expense of erection or maintenance of any fence between the property and any contiguous land of the vendor but this proviso shall not enure for the benefit of any subsequent purchaser...
	Registered fencing covenants in existence at 1 April 1979 (the date of commencement of the Fencing Act 1978) expired 12 years after that date. Fencing covenants registered after 1 April 1979 expire 12 years after registration. Note, however, that it i...
	Fencing agreements have a broader application. They may relate in any way at all to work on a fence between adjoining lands. They may include an agreement not to fence  (s 2 of the Fencing Act). Fencing agreements run with the land whether or not assi...
	There is provision under s 71 of the Land Transfer Act 1952 to have fencing covenants or agreements removed from the title. The registered proprietor of the land subject to the fencing agreement or covenant may apply to the Registrar-General of Land t...
	Caveats

	These are lodged by persons claiming to be entitled to, or beneficially interested in, any land, estate or interest under the Land Transfer Act 1952 by virtue of any unregistered agreement or other instrument or transmission, or of any trust, or “othe...
	The caveat prevents the land being dealt with without either the consent of the caveator, a withdrawal of the caveat, or order of the court. Dealings such as discharges of mortgages, withdrawals of caveats, relationship property claims, and charging o...
	It is not necessary for the purchaser to requisition for the removal of the caveat; rather it is a matter of contract that the vendor must remove the caveat prior to settlement. However, prior to settlement the purchaser’s solicitor should make inquir...
	Where a registered proprietor or other person seeking to become registered is faced with an unwanted caveat, there are several avenues for attempting to have the caveat removed from the title. Section 145A of the Land Transfer Act allows the registere...
	A further method is to apply for the removal of the caveat under s 143 of the Land Transfer Act. In Hawkins Property & Developments Holdings Ltd v Averes  it was recommended that s 143 be invoked rather than s 145, and that the High Court would prefer...
	Another pre-emptive measure that can be taken if a registered proprietor thinks a caveat is soon to be lodged for registration (and one that your clients may appreciate as it could reduce costs), is to write to the Registrar-General pointing out the s...
	Notices of claim under the Property (Relationships) Act

	These have essentially the same effect as a caveat. If you strike one of these on a search when acting for a prospective purchaser, you should take immediate steps to ascertain whether a withdrawal of that notice of claim is available or will be avail...
	Charging orders absolute

	These are made by the High Court or District Court to secure repayment of a judgment debt, and they take effect from the date of registration in the LINZ office. A charging order prevents the disposal of the judgment debtor’s property until the judgme...
	The judgment creditor may apply to the High Court for a Judgment directing sale of property under r 11.22 of the High Court Rules. There is no Judgment directing sale of property procedure under the District Court Rules, but if the charging order has ...
	A charging order lapses if the judgment creditor has not proceeded to sell the property by Judgment directing sale of property within two years after the date of the charging order, but it can be renewed by the judgment creditor upon application to th...
	The charging order can be discharged by registering a memorandum of satisfaction with the Registrar-General of Land.
	Memorandum of encumbrance

	A memorandum of encumbrance usually provides for payment of an annual rent charge which is forgiven upon compliance with the terms of a deed of covenant annexed to the memorandum. A memorandum of encumbrance falls within the definition of “mortgage” i...
	While the primary aim of an encumbrance is to secure payment of an annuity or rent charge, encumbrances are often used to create positive covenants, which will run with the land and bind assignees. Such encumbrances are usually imposed by local author...
	A memorandum of encumbrance is discharged in the same way as a mortgage is discharged. It is necessary to check the terms of the memorandum of encumbrance to ascertain if it can be discharged in the circumstances of your settlement.
	Easements

	An easement arises when an owner of land confers on another person rights that fall short of possession. The owner of fee simple land has rights to exclusive possession of the land and may do whatever he or she wishes with the land, provided it does n...
	Easements need to be distinguished from covenants. An easement is a legal right for another party to pass over, or use, some parts of your land. An example is a right of way where the occupier of a rear property is able to access his or her property b...
	However, covenants are registered on both/all titles and require the land owner to do, or not to do certain things in respect of the land. A positive covenant requires something to be done (eg use certain materials in the construction of a dwelling on...
	An easement usually has a dominant and a servient tenement. The dominant tenement is the land to which the benefit attaches and the easement is said to be “appurtenant” to the dominant tenement.
	The servient tenement is the land that is subject to the easement; the owner granting the rights over the land is the servient owner.
	If there is no dominant tenement, the easement is said to be “in gross”. Section 291 of the Property Law Act 2007  permits easements in gross to be registered against the servient tenement only. Common examples of easements in gross are electricity ea...
	An easement in gross must be created by way of a memorandum of transfer, which is usually executed by both the grantor and the grantee. When the transfer is drafted, the “estate or interest” section should say “an electricity/telecommunications easeme...
	An easement where there are both dominant and servient tenements can be created either by way of transfer or by way of easement instrument. The easement instrument can be utilised where there are to be both servient and dominant tenements and the land...
	Section 90D of the Land Transfer Act allows for implied rights and powers for certain classes of easements, and Regulation 10 of the Land Transfer Regulations 2002 sets out a revised set of implied rights and powers for certain easements, including ri...
	 A transfer must be executed by both dominant and servient owners when there are obligations on the transferee or the easement is created by reservation in a transfer;
	 Easements can be created when dominant and servient land are in the same ownership;
	 The consent of the mortgagee of the servient land is now required.
	Easements need to be distinguished from licences, which give permission to act in a way which would otherwise be a trespass or nuisance. There is some overlap between easements and licences. However, licences can give a right of occupation of the land...
	In New Zealand, the main types of easement are those of right of way, stormwater drainage, water supply, sewage drainage, party wall support and light and air.
	While there is a right of support of land that is naturally afforded by adjoining land, there is no natural right of support for buildings. This right may be acquired as an easement. Easements of light and air must conform with the requirements set ou...
	When searching a title which is either subject to an easement or has an easement appurtenant to it, obtain a copy of the document creating the easement (either an easement certificate or a transfer) and any plan showing the physical boundaries of the ...
	Making a requisition as to title when an easement is found can lead to the possibility of cancellation by the vendor, as easements can be very difficult to remove from a title.  The consent of the dominant owner will be required, as well as that of th...
	New Zealand Conveyancing Law and Practice contains a useful checklist for conveyancers dealing with easements, and this should be referred to. Refer also to the NZLS publication, Property Transactions Practice and e-dealing Guidelines.
	Provisions for modification or extinguishment of easements are contained in ss 316 – 318 of the Property Law Act, and further provisions in respect of removal of redundant easements are contained in the Land Transfer Act. s 70 provides for the removal...
	Section 70 states:
	(2) …an easement may be regarded as redundant if:
	(a) the dominant tenement or any part of it has become separated from the servient tenement as a result of subdivision or otherwise; or
	(b) the easement no longer benefits the dominant land.
	Resource Management Act 1991

	This Act provides for the registration of notices, certificates or bonds to give effect to conditions imposed under the Act in the process preliminary to the deposit of a subdivision plan. The existence of memorials of this kind will indicate the pres...
	The position may be summarised as follows:
	 Conditions may be imposed by a territorial authority under either or both of s 108 (resource consent conditions) and s 220 (subdivision consent conditions);
	 If the condition imposed is to be complied with on a continuing basis (but not secured by bond), the territorial authority must issue a consent notice under s 221 specifying the condition. This notice is deemed to create an interest in land and is r...
	– tree preservation
	– building location and floor levels
	– mitigation of environmental impact.
	 If the condition is to be secured by bond under s 108(2)(b) the bond is deemed to create an interest in land and is registrable. Registered, the bond becomes a covenant running with the land (s 109(1)). Possible examples would be bonds given to secu...
	– payment of financial contributions
	– removal of buildings
	– filling and compaction of land.
	 Where conditions are subsequently varied or cancelled or expire, the Act provides for the Registrar to make an appropriate entry on any title affected (see ss 109(2) and 221(5)); and
	 It must not be forgotten that the bond is a contract between the developer and the council and therefore can be enforced as such. Usually the bond requires payment of an amount of money to the council to ensure compliance with the bond conditions. H...
	Statutory land charges

	Statutory land charges can be created and registered against land as a means of securing public money advanced to the registered proprietor, or money owing by the registered proprietor to the Crown. The Statutory Land Charges Registration Act 1928 gov...
	Later, the government introduced a similar scheme in a development in Hobsonville, Auckland. These grants for first home owners enabled home ownership ratios to improve after a rapid few years of house price increases. At the Hobsonville development, ...
	Charges may also arise under the Local Government (Rating) Act 2002 to secure arrears of rates owed by the registered proprietor.
	Statutory land charges in respect of rates and land tax are different from the other statutory land charges in that they take priority over all registered encumbrances, even when unregistered.  On a rating sale, the purchaser takes the property free o...
	A statutory land charge can be discharged by the authority receiving or entitled to the benefit of the charge. In the case of legal aid charges, it is necessary to distinguish which act the charge is registered under. If the charge is registered pursu...
	Notices under ss 71 and 75 of the Building Act 2004

	These sections provide for notices to be entered on the certificate of title in certain circumstances. Section 71 applies to cases where building work takes place on unstable or potentially unstable land, but where the building work will not worsen th...
	Sections 75 – 78 concern situations where a registered proprietor in fee simple of two or more allotments seeks consent for construction over more than one allotment. A condition barring disposal of separate titles is set out in the certificate signed...
	Section 27B State Owned Enterprises Act 1986 memorials

	Land transferred to or vested in state-owned enterprises will usually be subject to a memorial under s 27B of the State Owned Enterprises Act 1986 (the SOE Act).
	Section 8A(2)(a) of the Treaty of Waitangi Act provides that:
	(2) Subject to section 8B, where a claim submitted to the Tribunal under section 6 relates in whole or in part to land or an interest in land to which this section applies, the Tribunal may,—
	(a) if it finds—
	(i) that the claim is well-founded; and
	(ii) that the action to be taken under section 6(3) to compensate for or remove the prejudice caused by the ordinance or Act, or the regulations, order, proclamation, notice, or other statutory instrument, or the policy or practice, or the act or omis...
	include in its recommendation under section 6(3), a recommendation that that land or that part of that land or that interest in land be returned to Māori ownership (which recommendation shall be on such terms and conditions as the Tribunal considers a...
	…
	Section 27C of the SOE Act provides that where the Waitangi Tribunal has made a binding recommendation to return land to Māori ownership, the Crown will resume the land as if it were land required for both Government work and a public work under the P...
	Land which is so affected will have the title endorsed with a memorial stating:
	Subject to s 27B of the State Owned Enterprises Act 1986 (which provides for the resumption of land on the recommendation of the Waitangi Tribunal and which does not provide for third parties such as the owner of the land to be heard in relation to th...
	As the government settles Māori claims, the memorials get removed from the affected titles. There is also a procedure available for the registered proprietor to apply for the removal of the memorial from the title. This involves an application to the ...
	Māori Land

	Land designated as Māori land by the Māori Land Court has been brought under the Land Transfer Act while retaining its status as Māori Land. Many commercial lenders are reluctant to lend against land unless a title has been issued under the Land Trans...
	Any transfer of Māori land requires the consent of the Māori Land Court, even if that land has a title issued under the Land Transfer Act.
	Since Te Ture Whenua Māori Act 1993 came into operation, Māori Freehold retains that status, notwithstanding that a title has been issued under the Land Transfer Act, until the Māori Land Court changes this through a Status Order.
	While the indefeasibility principles apply, any solicitor who makes a certification in an  e-dealing, or signs a paper instrument correct, will have made a false certification if a Māori Land Court order ought to have been obtained. Both certification...
	The Māori Land Court has an automation project that now allows for identification of land that has been brought under the Land Transfer Act and LINZ now “flags” such titles.
	3. LOCAL BODY LAND INFORMATION MEMORANDUM
	Scope of LIM reports

	The right to obtain a Land Information Memorandum (LIM) is found in s 44A of the Local Government Official Information and Meetings Act 1987.
	Territorial authorities are required to issue the information set out in s 44A within 10 working days of a request for a LIM.  Such a memorandum may also provide such further information as the authority in its discretion considers relevant. Most coun...
	The LIM should not be relied on to the exclusion of other enquiries. The LIM tells you only what the local authority has on its records. Further, that information may not be up-to-date or accurate. There are many instances of councils losing files on ...
	A LIM report provided by a real estate agent as part of a marketing package, or a LIM report that the vendor obtained when it purchased a property, offers the purchaser only limited protection. Firstly, the report may be out of date. Secondly, there i...
	It is important to be aware of information that a LIM may not contain. For instance:
	 It may not provide the information necessary to ascertain whether a property is suitable for cross leasing or development. Developers must make their own enquiries in this regard;
	 It will not provide details of the bulk and location provisions of the district plan affecting the property, and what can be built on the land;
	 It does not detail what conditions may be imposed on the development of a site under the Resource Management Act, where a development is proposed;
	 It will usually not advise whether any consents have been granted in respect of properties in the immediate vicinity, and which may affect the subject property (an exception to this is the Christchurch City Council LIMs, which detail every consent g...
	 It may not advise what services are available to the site, or whether they will have to be connected via an adjacent property, requiring an easement;
	 It will not state what town planning provisions may change under a review of the district scheme;
	 It will not disclose whether the property is subject to any central government right of acquisition; or
	 It may not contain information on whether money is owing on the property by way of the ‘Retrofit your home’ programme (in Auckland).
	As a starting point, however, you should ask your client whether there appear to have been any additions or alterations done to the property for which permits should have been obtained. Practitioners should be familiar with the provisions of the Build...
	There have been several instances reported where a landowner had given consent in respect of a neighbour’s building development, which had required resource consent. The landowner’s property was then sold, after the resource consent had been granted t...
	Clause 7.1(2) of the standard form agreement places the onus of disclosure on the vendor, but if a significant time has elapsed between giving consent to a development and signing the agreement, it is understandable that a vendor might forget that suc...
	In the absence of all councils adopting the practice of the Christchurch City Council, which discloses all applications made that affect properties within a certain radius of the subject property, specific inquiry needs to be made as to consents relat...
	Some larger firms provide a service to clients whereby a “planning report” is prepared, which investigates and reports on planning issues that affect the property, such as the zoning of the property, the permitted uses in the zone, any designations th...
	It is often the absence of information from a LIM that will be important. If no details of building consents or code compliance certificates are given, then further inquiry should be made with the vendor and/or the council. Likewise, you should ask yo...
	There is always the possibility that the territorial authority may fail, through negligence, to notify important information when issuing a LIM. In most cases LIMs contain broad exclusion clauses purporting to limit the liability of the council. Howev...
	This was the case in the matter of Marlborough District Council v Altimarloch Joint Venture Ltd.  This Supreme Court decision involved the sale of a block of land in Marlborough, where the purchaser proposed to establish a vineyard on the property. In...
	Prior to the agreement becoming unconditional, Altimarloch obtained a LIM report from Marlborough District Council. The LIM contained the same mistake about the water rights. Altimarloch brought proceedings against the vendors (in contract and tort), ...
	By a majority decision, the Supreme Court held that damages amounting to approximately $1.1m were available. It confirmed that local authorities owed a duty of care in respect of the information they were required to include in LIM reports (under s 44...
	Operation of the LIM condition

	The standard form agreement includes a LIM condition, which becomes operative by selecting the “yes” option in the conditions box on the front page of the agreement. If the purchaser selects the “yes” option, then time limits start running, as set out...
	 Five working days from the date of the agreement – the time by which the purchaser must request the LIM report;
	 Fifteen working days from the date of the agreement – the time by which the purchaser, on reasonable grounds, shall approve or disapprove the LIM report. If the purchaser disapproves the LIM report, a “purchaser’s notice” must be given to the vendor...
	 The fifth working day after receipt of the purchaser’s notice – the time by which the vendor must give notice to the purchaser (the vendor’s notice) stating whether or not the vendor is able and willing to comply with the purchaser’s notice by the s...
	 Clause 10.2(4) provides that if a vendor’s notice is not given, or if the vendor gives notice that the vendor is unable or unwilling to comply with the purchaser’s notice, and if the purchaser does not, on or before the tenth working day after the d...
	 The tenth working day after the date of the purchaser’s notice – the time by which the purchaser may waive the objection to the LIM (see bullet point 4 above). Such a waiver will amount to satisfaction of the LIM condition.
	The purchaser thus has wide scope for disapproving the LIM. However, by far the most common matters giving rise to purchasers’ notices under cl 10.2(2) relate to building matters. These fall into three main categories:
	1. Works carried out where a building permit (ie pre-Building Act 1991) was obtained, but where a final inspection has not been recorded by the territorial authority. These works may date back many years, and pre-date council records. Under the pre-Bu...
	2. Works for which no building permit or consent is recorded as ever having been obtained;
	3. Works carried out under a building consent, but where no code compliance certificate has issued.
	Many landowners are poorly informed as to what work requires a building consent, and some simply do not care. Many “DIY” home renovation projects result in illegal works. Alterations to bathrooms and kitchens, and installation of wood burners and cons...
	In the first example given above, it is common for purchasers to request that the vendor arranges a “final inspection” by the territorial authority and has the works signed off by the territorial authority. Whilst the vendor faced with such a request ...
	Further, some territorial authorities refuse to inspect works carried out prior to the enactment of the Building Act in 1991, on the logic that if the building didn’t require final inspection at the time of construction, then why should it now? Territ...
	The purchaser may be better to rely on obtaining a builder’s report under the condition contained in cl 10.3 of the standard form agreement.  Another satisfactory solution is often to provide certification from an independent building certifier.
	In the second situation, the purchaser’s remedy is to require what is known as a “certificate of compliance”, which states that the unauthorised work would have complied with the regulations set down at the relevant time. The Building Act 2004 only al...
	In the third situation, the vendor will be required to obtain a code compliance certificate, which must be produced before settlement.
	Reproduced on the next page is a flow chart which concisely sets out the procedure in respect of Land Information Memoranda. As with all conditions, time is of the essence in respect of the various periods: cl 10.8 (3) of the standard agreement.
	The flowchart is published with permission of CCH New Zealand, publishers of tax, business and legal information.
	Situation if LIM required under standard form agreement
	Interface with cls 7.2 (5) & (6)

	As by far the majority of LIM issues relate to building matters, a solicitor acting for a purchaser of property should consider carefully whether his or her approval of a LIM report might be construed as a waiver of the vendor’s warranties in cls 7.2(...
	Approval of the LIM report can be expressly stated as being without prejudice to the purchaser’s rights and remedies in respect of cls 7.2(5) and 7.2(6). Such a proviso would protect the purchaser in the event that it was subsequently discovered that ...
	Interface with Resource Management Act

	A point to be aware of is that occasionally works may have been carried out without a building consent, and, upon inspection by the authority, it is found that a resource consent is also required. In a recent case, a carport had been erected without a...
	If the territorial authority has not issued a notice to the vendor as at the date of the agreement, and if the works were not done by the vendor, then the warranties contained in cls 7.1(1) and 7.2(5) will not afford any protection.
	Where a client is considering purchasing a commercial property a LIM will confirm whether the building has a compliance schedule and a current Building Warrant of Fitness issued under s 108 of the Building Act. These should be provided by the vendor o...
	When not to get a LIM

	There are cases where obtaining a LIM is of minimal use:
	 Builders and developers normally carry out their own investigations prior to entering into an agreement for sale and purchase, and should have already obtained all the information relevant to their proposed use of the property;
	 A person purchasing a bare piece of land may find out little or nothing that he or she does not already know by obtaining a LIM. However, it should be noted that a LIM could reveal matters such as contaminated soil or soft soil or filled land, which...
	 If buildings on land are to be demolished, a LIM will not be of much benefit to a client.
	Lenders’ requirements

	Mortgagees may require a LIM from purchasers’ solicitors, not only with commercial properties but with residential properties. From a mortgagee’s point of view, an abatement notice arising out of illegal works might seriously affect the value of the s...
	Clearly, the mortgagee cannot rely on the vendor’s warranties contained in the agreement, (for what they are worth), and the mortgagee is certainly justified in requiring more information before lending on a security. Banks’ lending instructions shoul...
	A LIM will reveal if a final Code Compliance Certificate for a development has issued, or not, and the obligations to any mortgagee should be considered here in light of ss 363 and 364 of the Building Act 2004, which forbid the use of a property, or a...
	Applying for a LIM

	Most councils have a printed form available for LIM applications, but their use is not mandatory. Fees for non-urgent LIMs are usually within the $200-$300 range and they are produced within 10 working days. Urgent LIMs generally attract a higher fee ...
	A useful publication is the “Council and LIM Directory”, which is available from www.councildirectory.co.nz for about $50.00. It is well worth obtaining if your firm doesn’t have a copy, as it contains information about all councils as well as sample ...
	Project Information Memorandum

	A Project Information Memorandum (PIM) provides owners of land with information regarding proposed development of the land, and is the first step in the process of carrying out any sort of development or construction requiring a building consent.
	The owner provides the council with details of the proposed development and the PIM will advise all information held by the council relevant to the development in question. This may include such matters as stability, flooding and existence of services.
	On a practical note, it is rare for an agreement to be made subject to acquiring a PIM, due to the extensive nature of detailed working drawings required for such application, and the time taken by most councils to process the PIM. Most developers wil...
	As with LIMs the council can only disclose information that it has in its possession, so other checks may be necessary.
	Further reading

	Don McMorland, Sale of Land, at 8.23
	Hinde, McMorland & Sim 12.041-12.044
	4. AGREEMENT FOR SALE AND PURCHASE – PRACTICAL ISSUES
	Retainer letter and reviewing agreement

	It is obligatory to write to the client immediately upon receiving the agreement, to confirm their instructions, and advise the client of your terms of engagement. In that letter, you must set out the mandatory requirements contained in the relevant c...
	It is advisable to confirm your authority to act, and confirm all deadlines to be met and conditions to be satisfied in the agreement. At the same time a copy of the title search and agreement for sale and purchase can be enclosed so that the client c...
	The solicitor should always diarise all relevant dates immediately upon receipt of the agreement.
	It is important to check:
	 When the deposit is due to be paid and whether it has been paid. If so, to whom was it paid? If the deposit hasn’t been paid, and it is payable, steps should be taken to ensure that it is paid;
	 What is the settlement date?
	 Does the vendor named in the agreement relate to the registered proprietor shown on your title search? If not, make inquiries as to why. It may be that the vendor is the purchaser under a prior agreement for sale and purchase;
	 Has the agreement been signed and are any/all ambiguities clarified?
	 What conditions are required to be satisfied and by whom? What are the dates for satisfaction of such conditions?
	 Has sufficient time been allowed from the date of the agreement for satisfaction of the conditions? Is there sufficient time between the date for satisfaction of the last condition and the settlement date; and in particular, provision of the pre-set...
	 Has the agreement been dated? (A common omission.) This is important in respect of the operation of some of the conditions, and also in respect of land for which a new title has to issue and to which s 225 of the Resource Management Act applies.  If...
	The initial letter to the client is important as it can bring issues out at an early stage, while there is still sufficient time available to deal with them and, hopefully, resolve them. An example of a suitable client engagement letter follows. Howev...
	29th May 20XX
	Joe Bloggs
	111 First Avenue
	AUCKLAND
	Dear Mr Bloggs
	Sale of 111 First Avenue and Purchase of 25 View Road
	Thank you for your instructions to act on your behalf on the sale of your property at 111 First Avenue, and the purchase of the property at 25 View Road.
	We note that both agreements were delivered to us today, and were signed before they were seen by us.
	We enclose photocopies of both agreements. Please read the agreements thoroughly and confirm that the agreements are the ones executed by you.
	Purchase of property at 25 View Road
	We have now examined the Agreement for Sale and Purchase for this property and note the following:
	(a) the purchase is to be settled on [date];
	(b) the Agreement is conditional on your:
	i. approving a LIM report (by [time] on [date]);
	ii. approving the title to the property (by [time] on [date]);
	iii. obtaining an unconditional agreement for the sale of your present property  (by [time] on [date]);
	iv. obtaining sufficient finance to complete the purchase (by [time] on [date]); and
	v. approving a satisfactory builder’s report on the buildings (by [time] on [date]).
	Please note the following matters in respect of these conditions:
	Title approval
	We enclose a search copy of the title for the property. The title is subject to:
	(a) an easement creating a right of way. We enclose a plan showing the location of this easement. It gives rights over the neighbour’s property for the benefit of the property you are buying, and rights over the property you are buying for the benefit...
	We have checked the easement and it appears to be in the usual terms. However, before we can say that it is in order, we need to discuss the detail of the easement with you, to make sure it is all as you expect; and
	(b) a fencing covenant which operates if the vendor of the property also owns neighbouring properties. If such a situation exists and you wish to erect a fence you cannot require the vendor to pay half the cost.
	Please phone us to discuss these matters and to advise us whether you are happy with these terms.
	LIM report
	We can obtain a LIM report for the property you are purchasing from the local District Council. This report summarises some of the information held by the council for the property, such as what building consents have been obtained for the property, re...
	We strongly advise you to visit the council with the LIM to discuss any matters you may wish to raise with them concerning the property and surrounding area. A LIM discloses only part of the information held by the council on the property. You are mak...
	Finance
	We understand you have made application to XYZ Bank for a loan of $____________.  We will immediately seek written confirmation of approval of the loan and advise you once we receive this.
	We may be instructed to act for the Bank in the preparation of their securities and with your approval we will do so, although if any matter of difficulty arises which causes a conflict of interest between our duty to you and our duty to the Bank, the...
	Sale of property
	We have examined the Agreement for Sale and Purchase for the sale of your property and note the following:
	(a) the sale is due to be settled on [date];
	(b) the sale is conditional on the purchasers’:
	i. approving a LIM report;
	ii. approving the title to the property;
	iii. obtaining an unconditional agreement for the sale of their present property at ________________________________________; and
	iv. obtaining sufficient finance to complete the purchase by [time] pm on [date].
	We will keep you informed as to the fulfilment of these conditions.
	Please advise if you need assistance with obtaining this, as we may be able to recommend suitably qualified experts.
	We note that you have a mortgage to ________________ and, once your sale is confirmed unconditional, we will write to the Bank to ascertain the amount required to discharge the mortgage. We will confirm the amount with you before repayment.
	Fees
	We estimate that our fee for attendances on both the sale and purchase will be a total of [$__________] plus GST and disbursements. We enclose our receipt for the [$_____] you have already provided to us. We estimate that we will incur disbursements o...
	Please note that this is an estimate only, and is based on a relatively straightforward sale and purchase of the properties. The final fee will depend on the complexity of the matter and the actual time involved. We will advise you in advance of any s...
	Our fee will cover the following matters relating to your sale:
	 confirming fulfilment of the conditions with the purchaser’s solicitor;
	 obtaining discharges of any mortgages;
	 advising you on completion of the matter; and
	 attendances on settlement and reporting to you.
	Our fee will cover the following matters relating to your purchase:
	 arranging for all the conditions to be satisfied;
	 arranging the mortgage documentation;
	 attendances with you to have the mortgage documents executed;
	 attendances on settlement of the purchase; and
	 registration of documents to transfer the title to you.
	Please sign and return the attached copy of this letter as confirmation that we are to act for you and the Bank on the above basis.
	Please contact us if you have any queries.
	Yours faithfully
	Denny Crane
	PLEASE COMPLETE AND RETURN:
	Deposits
	Payment of deposit


	The standard form agreement provides that the purchaser shall pay the deposit immediately upon signing of the agreement by both parties,  and expressly makes time of the essence in regard to notices requiring payment. As the deposit is part of the pur...
	Although the standard form agreement does not state how much the deposit should be, the normal practice is for the deposit to be 10% of the purchase price. The courts will exercise their equitable jurisdiction to limit forfeiture of a deposit by a ven...
	Payment of the deposit is governed by the same rules for payment as settlement, in that payment must be legal tender. The deposit is part of the purchase price, and accordingly payment should be by way of cleared funds.  Payment by personal cheque may...
	Non-payment of deposit

	Under the standard form agreement, failure to pay the deposit on the due date gives rise to a cause of action in debt, independent of the contract and notwithstanding that the contract is later cancelled: Brown v Langwoods Photo Stores Ltd.  The same ...
	If the deposit is not paid and the vendor requires that it be paid, then the vendor is entitled to cancel the contract by notice at the expiry of three working days after the purchaser has been given notice requiring payment: cl 2.2 of the standard fo...
	From this it can be summarised:
	 Three working days’ notice to pay the deposit must be given;
	 The vendor must then give notice of cancellation; and
	 The agreement cannot be cancelled if the deposit is paid by cleared funds before notice of cancellation is given.
	There is an entity called “The New Zealand Real Estate Trust” (NZRET) which holds deposits on behalf of agents (ie instead of the real estate agency). It is described on its website as ‘an independent third party trust account service and a product of...
	Deposits paid to NZRET are held by the Public Trust and as such are not held under the provisions of the Real Estate Agents Act 2008, including the auditing requirements, and instead they are subject only to the general law. Further, NZRET has no stak...
	Notices

	As with all notices, the notice requiring payment of the deposit must be in writing and must be given as stipulated in cl 1.3 of the standard form agreement:
	(3) …
	(a) on the party as authorised by sections 354 to 361 of the Property Law Act, or
	(b) on the party or on the party’s lawyer:
	(i) by personal delivery; or
	(ii) by posting by ordinary mail; or
	(iii) by facsimile, or by email; or
	(iv) in the case of the party’s lawyer only, by sending by document exchange or, if both parties’ lawyers have agreed to subscribe to the same secure web document exchange for this agreement, by secure web document exchange.
	Clause 1.3(4) of the standard form agreement sets out when (ie at what time) a notice is deemed to have been served when served by one of the above methods.  It is very important to note that emails are not valid notices if they have not been acknowle...
	Where there has been failure to pay a deposit, the vendor may decide to affirm the contract and may elect to enforce it against the purchaser. This would normally commence with the issue of a settlement notice under cl 11.1(1) of the agreement; howeve...
	Stakeholders

	Clause 2.4 of the standard form agreement provides that:
	2.4 The person to whom the deposit is paid shall hold it as stakeholder until:
	(1) the requisition procedure under clause 6.0 is completed without either party cancelling the agreement; and
	(2) where this agreement is entered into subject to any condition(s) expressed in this agreement, each such condition has been fulfilled or waived; and
	(3) where the property is a unit title:
	(a) a pre-settlement disclosure statement, certified correct by the body corporate, under section 147 of the Unit Titles Act 2010; and
	(b) an additional disclosure statement under section 148 of the Unit Title Act 2010 (if requested by the purchaser within the time prescribed in section 148(2)) have been provided to the purchaser by the vendor within the times prescribed in those sec...
	(4) this agreement is cancelled pursuant to subclause 6.2(3)(c), or avoided pursuant to subclause 10.8(5) or, where the property is a unit title and the purchaser having the right to cancel this agreement pursuant to section 151(2) of the Unit Titles ...
	Particular care should be taken over agreements that are subject to s 225 of the Resource Management Act. This section implies a condition into the agreement that if the property is a subdivision, and no survey plan has been approved, then the agreeme...
	It is not widely recognised by the real estate profession that the provisions of s 225 apply to the sale of land to be subdivided. When the title has issued, the requisitions clause applies, and as previously discussed, under cl 2.4 of the standard fo...
	The duties of the stakeholder are explained in Neate v Cave Rock Hotel.  A real estate agent holding the deposit is not acting either as agent for the vendor or the purchaser, but has obligations to both. The stakeholder is to hold the deposit until t...
	In the commentary on this case in Butterworths Conveyancing Bulletin, it was said that the evidence given in the case indicated that real estate agents:
	… have little, if any, appreciation of the difference between acting as a stakeholder and acting only as the vendor’s agent.
	If the stakeholder pays the deposit out in breach of obligations under the contract, he or she is liable, and in this case the purchaser was entitled to interest on the deposit that should have been refunded. In Mitchell v Vaile Property Group,  it wa...
	A real estate agent who receives a deposit has a separate obligation to hold it in his or her trust account for 10 working days, unless both parties give written authority authorising an early release: s 123 Real Estate Agents Act 2008. Under cl 2.4, ...
	Where payment is made by personal cheque without the authority of the vendor, and the cheque bounces, then payment of the deposit has not been made and the agent is not entitled to a commission. In Akarana Real Estate Ltd v Hare,  the agent/auctioneer...
	Even if the agent inserts an amendment to cl 2.4, care must be taken where an unconditional contract is later repudiated or cancelled. An agent in this case cannot deduct commission on the sale and must look to the vendor for payment of commission whi...
	 Once the events specified in cl 2.4 occur (the person to whom the deposit is paid holds it as a stakeholder until the requisitions procedure is complete, or until the contract becomes unconditional, or is avoided in accordance with the provisions in...
	 Liability to refund the deposit to the person entitled to it (the purchaser, in this case) is not extinguished by the fact that the agent’s position has changed from being a stakeholder to being the agent of the vendor, providing the agent actually ...
	 If the person entitled to receive the deposit is the vendor, the agent is entitled to exercise a lien over the money, or a set off against liability to pay the money to the vendor;
	 If the person entitled to receive the deposit is the purchaser, the agent remains entitled to claim the commission against the vendor but is not entitled to deduct it from the deposit.
	Pending determination of who is entitled to the deposit, the stakeholder holds the deposit as a trustee. The standard form agreement is silent as to who receives the benefit of any interest earned on the deposit pending settlement or termination of th...
	The right to recover interest on the purchaser’s deposit following cancellation of the agreement is at the discretion of the court. Normally, if the agreement is cancelled and the deposit returned to the purchaser, the purchaser has no claim for inter...
	Further reading

	Don McMorland, Sale of Land, Chapter 7
	Hinde, McMorland & Sim 10.040 - 10.048, 10.086
	Settlement date

	Clause 1.1(20) of the agreement provides:
	“Settlement date” means the date specified as such in this agreement.
	Prior versions of the standard form agreement had two distinct dates: possession date and settlement date. The Ninth Edition changed that by removing references to possession date entirely. These two dates were effectively the same day under most circ...
	If title for a property which is the subject of an agreement has not issued, and a date is entered for the settlement date, then the provisions of cl 3.18 will apply. These stipulate that unless the title is available at least ten working days prior t...
	This is likely to mean that the issue in Stewart v Davis  will no longer apply. In that case, decided under a prior version of the agreement where possession date and settlement were different, a block of land was sold with the balance of the purchase...
	The purchaser went into possession, and title became available two years later. The vendor claimed rental at $100 per week for the two years. The purchaser refused to pay.
	It was held that the purchaser was not required to pay rental, as he had an absolute contractual right to go into possession seven days after the signing of the agreement. Clauses 3.14(2)(b) and 3.14(3) apply now, in the standard form agreement, when ...
	Should this situation eventuate in the future (ie where the parties vary the standard form agreement) it is suggested that practitioners should:
	 Provide for a specific term that stipulates the possession date being a given date with the settlement date being another given date or ascertained by reference to some formula. This has now largely been adopted in the standard form agreement;
	 Consider the question of rental;
	 Specify an agreed rental as well as the time and manner of payment; and
	 Consider the matter of outgoings and how these should be apportioned.
	If the parties wish to make independent provision for possession to be made available pending settlement, then a licence to occupy should be the basis of such occupation.
	GST
	Inclusive/exclusive


	Great care must be taken that the GST provisions on the front page of the agreement and in Schedule 1  reflect the intention of the parties. If neither option on the agreement is struck out in terms of the purchase price, then the sale is deemed to be...
	By and large, residential transactions will not attract any GST liability for either party. Indeed, if option “NO” is chosen on the front page of the agreement then the details in Schedule 2 are not required to be completed.
	However, if GST is an issue the clearest and preferable way of completing the agreement is to state “including GST” or “plus GST” (rather than “exclusive of GST” which can be confusing for the layperson). If acting for the vendor you would want the ag...
	A case that highlighted the importance for solicitors of making the parties’ intentions clear in the agreement was Eldamos Investments Ltd v Force Location Ltd,  where a vendor was permitted by the High Court to add GST to the sale price, even though ...
	As mentioned, most private sales of residential dwellings will not attract GST. Remember that a sale by a GST registered person of his or her private dwelling is not considered to be part of the conduct of their taxable activity, and will not attract ...
	Going concerns and zero rating

	The GST provisions for zero rating purposes have changed. Now, the term CZR (Compulsory Zero Rating) is the catch-cry. CZR is possible under the changes to the GST Act, for mainly commercial property transactions. The GST Act provides in s 11(1)(mb) t...
	(mb) …
	(i) made by a registered person to another registered person who acquires the goods with the intention of using them for making taxable supplies; and
	(ii) that is not a supply of land intended to be used as a principal place of residence of the recipient of the supply or a person associated with them under section 2A(1)(c); or
	As just mentioned, almost all residential transactions will be inclusive of GST. If Schedule 1 is completed, the vendor is entitled to rely on the statements in that Schedule 1 as correct as at the date of the agreement because the purchaser gives a w...
	If the purchaser intends to nominate a different party to complete settlement and take title, s 2 of Schedule 1 deals with that by requiring the purchaser to state whether the nominee is GST registered, or is expected to be at settlement.
	Clause 15.5 of the standard form agreement requires the purchaser to advise the vendor if there is any change to any of the matters in Schedule 1 between the date the agreement is signed and settlement. If this change results in the GST treatment of t...
	The various permutations, and their implications, are as follows:
	 Both parties GST registered and the purchaser doesn’t intend to live in the property and intends to use it for making taxable supplies – the transaction will be zero rated. The price should be shown as “Plus GST, (if any)”;
	 The purchaser is GST registered, but the vendor isn’t – the transaction is inclusive of GST and the price should be shown as such. The purchaser will be entitled to claim the GST content of the purchase price in its GST return;
	 The purchaser is not GST registered, but the vendor is – the transaction is inclusive of GST. The vendor will be required to account for the GST portion of the price in its GST return;
	 Neither party is GST registered – the transaction is inclusive of GST. There are no GST implications, which will generally be the case in most residential sales where the property is to be used as a home.
	Second hand goods GST credit

	The second hand goods GST credit is available to buyers of farms where the seller is not GST registered but the purchaser is, and the farm is acquired for the purpose of making taxable supplies.
	Where the farm property includes a dwelling, it is necessary to apportion the value of the dwelling used for non-taxable activities against the total purchase price. In the Court of Appeal decision in CIR v Coveney,  the court held that no apportionme...
	Although the Coveney case arose out of the purchase of a farm, the situation with GST input tax credit will apply equally to purchases of shops with dwellings attached, or motels with accommodation for the owner.
	The principle should also apply to purchases of land that are taxable supplies, from registered persons, not just purchases of second hand goods.
	Vendor’s warranty

	Clause 14.3 of the standard form agreement contains a warranty that the vendor has not claimed a GST refund for any dwelling and curtilage or part thereof. This warranty is necessary due to the operation of s 5(16) of the GST Act, which provides that ...
	GST invoice and settlement statements

	Section 24(5) of the GST Act provides that a tax invoice is not required for any supply of less than $50, but generally, a registered supplier must provide a tax invoice at the request of a recipient.
	A tax invoice must contain the following information to satisfy s 24(3) of the Act:
	(a) the words “tax invoice” in a prominent place:
	(b) the name and registration number of the supplier:
	(c) the name and address of the recipient:
	(d) the date upon which the tax invoice is issued:
	(e) a description of the goods and services supplied:
	(f) the quantity or volume of the goods and services supplied:
	(g) either—
	(i) the total amount of the tax charged, the consideration, excluding tax, and the consideration, inclusive of tax for the supply; or
	(ii) where the amount of tax charged is the tax fraction of the consideration, the consideration for the supply and a statement that it includes a charge in respect of the tax.
	Whether a settlement statement can validly operate as a tax invoice is doubtful. The wisest practice is to issue a GST invoice quite separately from the settlement statement. The invoice should make no reference to the vendor’s solicitor, and should n...
	Where the vendor is registered for GST, outgoings in the settlement statement should be apportioned on a GST exclusive basis, because the vendor has already claimed an input credit for the GST on those items.
	Timing of payments

	The date for payment of GST will depend in each case upon the basis on which the vendor is registered for GST. Taxable periods can be monthly, two-monthly or six-monthly.
	Further, there are several systems of accounting for GST, which will also determine when the GST will have to be paid on a property sale. When a person is registered on the “invoice” basis, GST is accounted for in the period when the GST invoice is is...
	The above factors determine when the vendor actually has to pay to the IRD the GST on the sale of a property. GST is due on or before the first day of the second month following the last day of the taxable period in which the supply (or payment) took ...
	The supply takes place at the earlier of the time the invoice is issued by the supplier, or the time when payment is received by the supplier in respect of that supply.
	With an unconditional agreement for sale of land, the date of supply is now tested as at the settlement date. The IRD previously issued an exposure draft that said an unconditional agreement is not an ‘invoice’ defining an obligation to pay. It goes o...
	Payment of a deposit does not necessarily constitute a supply. The purchaser must make a further payment or the vendor issue a tax invoice for there to be a supply. When the deposit is held by a real estate agent or other stakeholder, the deposit has ...
	The standard form agreement contains a space for the insertion of a GST date. This is the date that the purchaser has to pay to the vendor any GST payable. If no date is inserted, then the settlement date is also deemed to be the GST date.
	In most cases where a vendor is liable for GST, the date of supply will precede the settlement date. Great care must be taken in establishing the GST date – failure to do so may result in the vendor being out of pocket for GST if his or her taxable pe...
	Penalties

	The GST date provided on the front page of the agreement is the date upon which the purchaser is liable to pay the GST on the purchase to the vendor. If no date is inserted, the GST date is deemed to be the settlement date. As stated above, in many ca...
	If there is a substantial gap between the date the vendor is liable to pay the GST and the settlement date, the vendor may become liable to the IRD for penalties if payment is not made. Quite possibly, the vendor will not have the funds available to p...
	Where the purchaser defaults in payment of GST on the due date, liability to the vendor for interest on the outstanding sum, plus penalties, payable to the IRD arises. The vendor is under no obligation to mitigate loss by paying the GST owing to the I...
	Where there is doubt as to the financial stability of the purchaser and his or her means to pay the GST at all, it may be wise for the vendor to pay the GST if possible. The vendor remains primarily liable to the IRD, notwithstanding the default of th...
	The vendor is not obliged to settle the sale and hand over a transfer where the GST owing is not tendered by the purchaser along with the balance of the purchase price. In this situation the vendor can issue a settlement notice and upon its expiry, fo...
	If the GST date falls before the possession date, and the purchaser fails to make the payment, interest for late payment at the penalty rate specified in the agreement will start to run, notwithstanding that the possession date has not arrived. This, ...
	Chattels/fixtures

	Clause 7.2(1) of the standard form of agreement contains a warranty that all chattels and all plant, equipment, systems or devices which provide services or amenities to the property, including heating or cooling systems, included in the sale are prov...
	Previously, under older versions of the agreement, the vendor gave a warranty that chattels and fixtures were the unencumbered property of the vendor. This meant that anything subject to a hire purchase agreement, mortgage, charge or lease may not hav...
	This was changed in later versions. The removal of the warranty as to fixtures means only the general law now applies to fixtures.
	Fixtures attached to the land pass to the purchaser on possession date, unless otherwise agreed. Frequently the issue arises as to whether or not the item concerned is a fixture or a chattel.
	What amounts to a chattel or a fixture depends on the individual case. The degree of annexation to the land is an important question to consider in deciding what is a chattel and what is a fixture. Something resting on the land by its own weight will ...
	The object of annexation is very important to consider. Was the item intended to be a fixture, or could it be inferred from the circumstances that it was intended to be a chattel? For instance, paving stones are held to be fixtures, as to class them a...
	A case that examines the distinction between chattels and fixtures is ANZ Banking Group (NZ) Ltd v Haines House Haulage Co Ltd.  Here, Haines placed a house on a property, resting it on piles. The contract with the owner of the land contained a Romalp...
	… there is no reason, on the evidence before the Court, for me to believe that upon the balance of probabilities there was any objective by Lee to permanently site the house upon the land. Rather, the objective was temporary annexation to obtain finan...
	A case on similar facts was Trust Bank Canterbury Ltd v Lockwood Buildings Ltd, where the argument was whether a show home was a chattel or a fixture. In this case, the High Court reached the opposite conclusion to the Haines case and held that the sh...
	Chattel securities are now dealt with under the Personal Property Securities Act 1999 (PPSA). Under the PPSA, an interest in a chattel is not recognised unless it is registered on the register (PPSR) and therefore available for the world to view (see ...
	The standard form agreement lists a number of chattels deemed to be included in the sale, but only if they are in or on the property at the time of the agreement. It is important to ensure that what is listed is actually on the property at the time of...
	Any chattels included in the agreement should be described as specifically as possible so that the intentions of the parties are clear. If there are individual items that the vendor intends to retain, they should be expressly excluded from the sale so...
	As previously mentioned, under the standard form agreement the vendor warrants under cl 7.2(1) that the chattels will be delivered on settlement in:
	…reasonable working order, but in all other respects in their state of repair as at the date of the agreement (fair wear and tear excepted).
	This means that the vendor is obliged to hand over the chattels in the same condition as they were at the date of the contract, subject to fair wear and tear. It is up to the purchaser to ensure that the chattels are suitable at the time the contract ...
	Clause 3.2 provides that the vendor must permit the purchaser to enter the property on one occasion prior to settlement in order to examine the property, chattels and fixtures included in the sale. Reasonable notice must be given, in writing, prior to...
	Failure by the vendor to comply with cl 7.2(1) results only in a right to compensation. The purchaser would have to exercise his or her rights to examine the property prior to settlement, as provided under cl 3.2. This clause has been modified from pr...
	The importance of a pre-settlement inspection by the purchaser cannot be overestimated. It should be considered part of a solicitor’s duty to advise clients that such an inspection is available. During the period between the signing of the agreement a...
	The purchaser is entitled to inspect the property prior to settling, and this is the time to check that all fixtures present at the time of signing the agreement are still in place and operate properly. If a fixture has been removed, the question will...
	The vendor cannot remove items included in the sale and replace them with similar items of less value. Nor can the vendor remove trees, or harvest crops that would not be due for harvest until after the possession date. The purchaser has no right to g...
	Mortgagee sales usually have specific provisions and terms and conditions of sale in addition to the standard ones in the standard form agreement. Ordinarily, the mortgagee will stipulate that none of the chattels pass with the property. It is importa...
	Further reading

	Don McMorland, Sale of Land, at 8.06, 8.19(a), 8.20, 11.11
	Hinde, McMorland & Sim 12.032 - 12.035
	Special clauses
	Introduction


	The clauses in most agreements, whether it is the standard form agreement or some other agreement, may be referred to as “terms”, “warranties”, or “conditions”. These labels are often used interchangeably, without consideration of their meaning.
	The word “condition” can be used in different and confusing contexts. First, it can be used simply to mean an important or essential term of the contract. Secondly, it can be used to make the contract dependent for its effect upon the occurrence of a ...
	The importance of the distinction between a warranty, as a minor term, and a condition as an important or essential term of the contract, was all but removed by the Contractual Remedies Act 1979 (now Contract and Commercial Law Act 2017) with its stat...
	In a casenote in Butterworths Conveyancing Bulletin, the problem of confusing terminology was examined by one of the authors, who stated:
	There appears to be a lack of clear understanding of the distinction between a contingent condition, to which cl 7 applies (now cl 10), and a condition in the sense of an essential term of the contract. The former, of which the finance condition is th...
	Any confusion arising from previous editions of the standard form agreement with the heading “Special Conditions of Sale” should not now exist, with updated versions referring to the page as “Further Terms of Sale”.
	Conditions must be adequately drafted so that there can be no doubt as to what circumstances are covered and which are not covered. Uncertainty can result in the contract failing entirely.
	When drafting a condition, keep in mind the following points:
	 What is the contract conditional on?
	 When must the condition be satisfied by?
	 What obligations are there on the party to obtain fulfilment of the condition?
	 What are the consequences of the party not taking adequate steps to fulfil the condition?
	 What are the consequences of the condition not being fulfilled?
	 Who will determine satisfaction of the condition? (ie the solicitor or the client (vendor or purchaser) or a third party)?
	 How is notice of satisfaction to be conveyed? The standard form agreement says that any notice is to be in writing, but the actual wording in any further term may vary this and further (special) terms take precedence over the standard terms. This po...
	Consider, for example, the situation where a contract is conditional upon the local authority issuing a building consent. What is to happen if the building consent is issued subject to conditions that the party cannot meet, or which are unduly onerous...
	Some conditions commonly found in agreements are discussed below.
	Sunset clauses

	Sunset clauses are often used in agreements for the sale of lots in a subdivision where titles have not issued. This clause will give one party the opportunity to pull out of the contract should a certain condition (usually issue of title) not be fulf...
	A statutory form of sunset clause is contained in s 225 of the Resource Management Act, which allows a purchaser of land, bought off a plan and not yet having approval under  s 223, the opportunity to cancel the agreement if reasonable progress is not...
	Cash out/escape clauses

	“Cash out” or “escape” clauses are generally inserted in agreements when a condition has a long time period before it is due (eg the purchaser selling his or her existing property). The clause is drafted so as to give the vendor the opportunity to acc...
	If, before this Agreement becomes unconditional, the vendors obtain another offer on terms that the vendors, in their sole judgement, consider to be no less favourable, the vendors may deliver to the purchaser or the purchaser’s solicitor notice in wr...
	Considerable care must be taken in the wording of back-up clauses, particularly when acting for a vendor. Incorrect drafting and/or incorrect action on behalf of the vendor may result in the proverbial “feast or famine” (ie the vendor may find that sh...
	The clauses used need to strike a balance between the desire of the back-up purchaser, on the one hand, to see that the prior agreement is cancelled as soon as possible, and the needs of the vendor, on the other hand, to hang on to the prior agreement...
	This agreement is conditional upon the existing agreement for the sale of the property not being confirmed unconditional by 5.00pm on __/__/__ (date), being the latest date on which a condition under that agreement is to be confirmed (“termination dat...
	The purchaser under an agreement conditional upon the sale of the purchaser’s property may have an obligation to accept an offer on his or her property if one is presented.  Where there was an agreement conditional upon the purchaser selling a propert...
	Contemporaneous clauses

	Sometimes two or more properties are the subjects of agreements that are intended to be interdependent and settle contemporaneously (ie all transactions settle together or not at all). Sometimes properties are being swapped, with either a cash differe...
	With such a transaction, it is necessary to draft each agreement so that each refers to the other agreements involved in the transaction, and all are expressed as being interdependent and being settled contemporaneously. It is insufficient simply to i...
	An example of such a clause is:
	Settlement under this agreement is conditional upon settlement occurring under the agreement made between the same parties contemporaneously herewith and affecting the properties at:
	1 __________________________
	2 __________________________
	and settlement of both agreements herein shall be deemed to be completely interdependent and shall be effected contemporaneously. A default under one agreement shall be treated as a default under both agreements, so that if there such a default, cance...
	The Court of Appeal has held that when properties are being “exchanged” under interdependent agreements for sale and purchase, no money changes hands and one party defaults, then there is nothing to which an obligation to pay penalty interest can be a...
	Cross leases and subdivisions

	A statutory condition affecting allotment sales of land to be subdivided by cross lease, company lease or unit plan, but where no survey plan has been approved by the territorial authority, has been created by s 225 of the Resource Management Act 1991...
	225 Agreement to sell land or building before deposit of plan
	(1) Any agreement to sell any land or any building or part of any building that constitutes a subdivision and is made before the appropriate survey plan is approved under section 223, shall be deemed to be made subject to a condition that the survey p...
	(2) Subject to subsection (1), any agreement to sell any allotment in a proposed subdivision made before the appropriate survey plan is approved under section 223 shall be deemed to be made subject to the following conditions:
	(a) that the purchaser may, by notice in writing to the vendor, cancel the agreement at any time before the end of 14 days after the date of the making of the agreement:
	(b) that the purchaser may, at any time after the expiration of 2 years after the date of granting of the resource consent or 1 year after the date of the agreement, whichever is the later, by notice in writing to the vendor, rescind the contract if t...
	(3) An agreement may be rescinded under subsection (2) notwithstanding that the parties cannot be restored to the position that they were in immediately before the agreement was made, and in any such case the rights and obligations of each party shall...
	Clause 10.7 of the standard form agrement makes the agreement expressly subject to s 225, if the agreement is a transaction to which that section applies.
	Solicitor’s approval clauses

	New Zealand courts consider the solicitor’s approval clause to be a contractual matter (as opposed to pre-contractual), subject to the parties expressly providing otherwise. The clause will suspend the operation of the agreement until approval is give...
	The solicitor cannot look at the appropriateness or otherwise of the contract, or consider commercial aspects of the transaction. The leading case on the topic is Provost Developments Ltd v Collingwood Towers Ltd,  where the court held that if the sol...
	In NZ Wines and Spirits (Properties) Ltd v Commercial Realties (NZ) Ltd,  the court considered whether a solicitor was permitted to raise questions concerning the absence of personal covenants in leases, where the purchaser was buying a property subje...
	… one of the elements of the bargain was not worth as much as the solicitors considered it should have been, and would have been if at the time the leases had been entered into by the lessor and the lessees, personal covenants had been given.
	The court held that the solicitor’s refusal to give approval was not within the scope of the clause in the contract, and was ineffective. The court did, however, leave open the question of the legal validity of the existing leases, or the form of the ...
	When the court looks at whether a solicitor has properly withheld approval of a contract, it will look to whether the reasons were arrived at honestly and in good faith. Where the vendor shown on an agreement was “P.R. Romanos”, and the title to the p...
	The solicitor cannot just do what his or her client instructs, and must act independently. The solicitor is not the alter ego of his or her client, and cannot act as such. This results in the tricky question of what the solicitor does when the client ...
	Blanchard has suggested a form of solicitor’s approval clause which deals with the problem of consideration and the other problems associated with these clauses. While the use of such clauses is not recommended by Blanchard, it does appear to protect ...
	Notwithstanding that this agreement is an immediate and fully binding contract the obligations of the (purchaser) hereunder shall be suspended until the agreement has been approved in all respects by the (purchaser’s) solicitor, who may take into acco...
	“Option” clauses

	Clauses are often inserted in agreements by real estate agents, which purport to allow purchasers time to satisfy themselves that the property is suitable in all respects for the purchaser’s purposes. An example is:
	This agreement is conditional upon the Purchaser being satisfied, in the judgement of the Purchaser after taking such advice as the Purchaser may wish, that the property is in all respects suitable for the Purchaser. The Purchaser shall notify the Ven...
	It cannot be stressed enough that clauses such as this render the agreement simply an option to purchase, and should not be accepted by the vendor. The clause (or the whole agreement) might also be challenged for want of consideration for this option.
	Approval of lease clause and body corporate rules/minutes

	Under the standard form agreement, the requisition clause  permits the purchaser to make requisitions in respect of defects in the vendor’s title. However, it does not permit requisitions in respect of matters of quality.
	The huge number of properties on cross leased titles, and the wide variety of forms of cross lease used over the last 25 years – some good, others awful – make the use of an approval clause in respect of leases a recommended practice. In addition, a s...
	A clause that could be used in the standard form agreement is:
	This agreement is conditional upon the purchaser approving all cross leases/ground leases affecting the property by 5pm on the ____th day of ____ 20__. The purchaser shall have full and complete discretion as to whether it approves the leases or not a...
	Clients purchasing either cross leased or leasehold properties should be provided with copies of the lease documents, and have the implications of the lease explained to them. It is remarkable how many owners of cross leased properties have never been...
	A clause with wording similar to the above could also be used where a client is purchasing a unit title property; requiring the purchaser’s approval of body corporate rules, all body corporate minutes, and the accounts of the body corporate for the la...
	The body corporate can require the registered proprietors to pay body corporate levies, which they are not prepared for and over which they have little control. Care also needs to be taken that the rules do not contain prohibitions against the keeping...
	Due diligence conditions

	Due diligence conditions are principally used in purchases of commercial properties or properties intended for development, where the purchaser must investigate wide-ranging matters before making the decision that the property is suitable for its inte...
	An example of a due diligence clause is set out below:
	This agreement is conditional upon the Purchaser completing a due diligence exercise and notifying the Vendor in writing before 5pm on the date which is ten (10) working days following the execution of this agreement by the parties that the Purchaser ...
	 The value and condition of the property;
	 Town Planning and other zoning and permitted use related aspects of the property as they relate to the Purchaser’s proposed use for the property;
	 Any lease affecting the property;
	 The rules of a body corporate affecting the property including all outgoings payable by the registered proprietor of the unit;
	 Construction, architectural and engineering analysis in respect of the property;
	 The details of any Land Information Memorandum or Project Information Memorandum;
	 The environmental features of the property;
	 Such other matters as the Purchaser, in the Purchaser’s sole discretion, considers relevant.
	The Purchaser shall be entitled to reasonable access to the property for itself and its consultants for the purposes of establishing the suitability of the property for the use of it anticipated by the Purchaser including the carrying out of site test...
	The parties acknowledge that the condition in this clause is inserted for the sole benefit of the Purchaser and may at any time, prior to the agreement being avoided, be waived by the Purchaser by giving written notice of waiver to the Vendor. The sat...
	A purchaser may wish to strengthen this clause by providing for some nominal consideration, as suggested in the Blanchard “solicitor’s approval” clause.
	Further reading

	Don McMorland, Sale of Land, at 5.01, 5.02
	Hinde, McMorland & Sim 10.009, 10.016
	Cooper v Poole & Anor (unrep, CA 137/82, 10 March 1983)
	Tenancies

	The standard form agreement has provision for the insertion of particulars relating to the tenancy where there is one existing.
	Failure to consider the requirements relating to tenancies can have serious consequences for a vendor. Section 51 of the Residential Tenancies Act (RTA) provides for the giving of 42 days’ notice to a tenant upon the sale of a property by the vendor. ...
	If a vendor signs a contract for the sale of a property free of tenancies, when, in fact, there is a tenancy, then the purchaser may delay settlement until vacant possession can be offered. The vendor cannot cancel as, at the date of possession, the v...
	If a property is sold subject to a tenancy, then certain provisions of the RTA will apply. Section 43 provides that:
	(1) Where the landlord disposes of his or her interest in the premises to any other person (in this section referred to as the purchaser), the following provisions shall apply:
	(a) the landlord shall give to the tenant written notice of the disposition, including the name and contact address of the purchaser so far as those particulars are known to the landlord:
	(b) until that notice is received by the tenant, the tenant shall not be obliged to pay any rent to the purchaser, and shall not be liable to the purchaser in any proceedings in respect of any sum paid to the landlord on account of rent:
	(c) from and after the date on which the tenant receives that notice, or such later date as may be specified in the notice, the tenant shall pay to the purchaser all sums due and payable by way of rent in respect of any period commencing after that date:
	(d) subject to any lawful claim made to the Tribunal before the date of settlement, the landlord's interest in any bond paid by the tenant shall pass to the purchaser on the earlier of the date of settlement or the date of possession.
	Section 47 provides that if the landlord puts a property on the market for the purposes of sale, the landlord shall give written notice of the fact to the tenant. Section 48 sets out in what circumstances the vendor may enter the premises; subs 3 allo...
	Where a bond has been paid by the tenant, notification of the sale must be given to Tenancy Services (see https://www.tenancy.govt.nz/ending-a-tenancy/change-of-landlord-or-tenant/sale-of-a-house/).
	The standard form agreement provides in cl 7.1(1)(c) that the vendor warrants that he or she has not received any notices from tenants, which notices have not been disclosed in writing to the purchaser. Accordingly, if a property has been sold subject...
	If a tenancy is terminated prior to the possession date, the vendor has an obligation to re-let the property, subject to the purchaser directing otherwise. Failure to re-let will render the vendor liable to the purchaser for loss of rental and deterio...
	Further reading

	Don McMorland, Sale of Land, at 8.03, 8.04, 8.05
	Defective contracts

	Contracts for the sale of land may be defective for a number of reasons, including mistakes on the part of one or both of the parties, or uncertainty surrounding the subject matter or the intent of the parties. Care taken in drafting contracts and asc...
	Great care should be taken in describing the land intended to be the subject of the agreement. The land should be described using a physical street address as well as a legal description. The area, lot and DP number should be included as well as the t...
	A vendor wishing to avoid uncertainty and reduce the risk of a requisition on the title should attach a copy of the title to the agreement and the parties should initial it. This should always occur when professional advisers prepare agreements.
	In one case, where the only information given about the land in the agreement was the area and the street name, the court looked at all the properties in the street and found only one whose area corresponded with the area shown in the agreement and wh...
	Minor errors in the area of the land being sold are normally covered by the words “more or less” following the area; these words are used in the standard form agreement. These words are inserted to allow a degree of tolerance in case the actual measur...
	If the land is to be subdivided and title is not yet available, then a plan of the subdivision should be attached, with the area being sold outlined in colour so that the land being sold can be readily identified. Even so, the physical boundaries may ...
	Misrepresentation by the vendor of the boundaries of the property is not protected by the errors and misdescriptions clause in the standard form of sale and purchase agreement.  This rule also applies to real estate agents making representations.  A p...
	The vendor has a duty to check the legal description of the land being sold even though the real estate agent has drawn the contract. Where an agent mistakenly inserted the same lot number in two separate agreements for sale and purchase entered into ...
	In a case where the agreement was for the sale of a rear section with a legal description of “Freehold, Lot 8 DP 9242, CT 387/119, 719 square metres”, the agreement was held to be unenforceable due to uncertainty as to the nature of the interest being...
	While finance clauses are often very poorly drafted and vague, the courts show a willingness to look to extrinsic evidence to determine the intentions of the parties. Where specific terms are absent, courts have found that finance should be on reasona...
	A case that should prove a salutary lesson to vendors claiming that there are other purchasers wishing to purchase their property was Goff v Gauthier.  Here, the purchaser was having difficulty in arranging finance, and was told by the vendor that he ...
	Further reading

	Don McMorland, Sale of Land, Chapters 3 & 4
	Hinde, McMorland & Sim 2.096, 10.026
	Caveats
	When to lodge a caveat


	The right to lodge a caveat against dealings is contained in s 137 of the Land Transfer Act, which provides that:
	(1) any person may lodge with the Registrar a caveat in the prescribed form against dealings in any land or estate or interest under this Act a caveat if the person:
	(a)  Claims to be entitled to, or to be beneficially interested in, the land or estate or interest by virtue of any unregistered agreement or other instrument or transmission, or of any trust expressed or implied, or otherwise; or
	(b)  is transferring the land or estate or interest to any other person to be held in trust.
	There are several situations where it is accepted (and expected) practice to lodge a caveat. These are:
	 In the case where a client is purchaser under a long-term agreement for sale and purchase. The longer the time between payment of the deposit and settlement date, the greater the importance of lodging a caveat. However, check that the agreement does...
	 In cases where the interest in land arises from a document that cannot be registered, such as an agreement to mortgage;
	 Where a claim cannot be converted into a registrable document, such as an interest in land held by a trust. Section 128 of the Land Transfer Act provides that where a trust holds an interest in land, notice of the trust cannot be entered on the regi...
	 Where a purchaser under an otherwise normal transaction finds that the vendor has repudiated or cannot settle, a caveat may be lodged. In this case the caveat would be lodged only if the purchaser was intending to seek specific performance, rather t...
	When not to lodge a caveat

	A person lodging a caveat without “reasonable cause” may become liable in damages to the registered proprietor: s 146 Land Transfer Act. It must always be kept in mind when deciding whether to lodge a caveat that it not only has to be accepted for reg...
	 In an ordinary purchase of property where there is no deferred settlement or dispute between the parties;
	 Where a caveat previously lodged in respect of the same interest has lapsed – this is prohibited by s 148 of the Act;
	 A shareholder in the company owning land does not have a caveatable interest - the shareholder has no proprietary interest in the assets of a company in respect of which shares are held. The caveator must hold a beneficial interest in the land;  and
	 Subcontractors, and those supplying materials for incorporation into a building in the course of construction, have no proprietary remedy under which a restitutionary constructive trust based on unjust enrichment can be claimed, thus leading to a ca...
	Unsecured debts, licences, tenancies at will, guarantees and rights to share profits from land will not support a caveat.
	Certain instruments will not be prevented from being registered by reason of a caveat having been lodged. These include instruments that do not affect the caveator’s interest, such as a discharge of mortgage. Other caveats, matrimonial property charge...
	How to lodge a caveat

	In many instances it will be vital that a caveat hits the target the first time – any delay in having a caveat accepted for lodgement can be fatal to your client’s interests. There can be no room for mistakes or omissions. The requirements for lodging...
	From the Landonline workspace, the main requirements to be met are:
	 The caveator must specify the nature of the estate or interest claimed: s 137  eg “as purchaser under an agreement for sale and purchase dated _/__/__ between the caveator (as purchaser) and registered proprietor (as vendor);
	 The estate or interest claimed must relate to the registered proprietor of the estate. If there is a chain of “interests” these must be described, so that the caveator’s claim can be linked back to the interest of the registered proprietor. A common...
	 A statement as to whether certain named instruments are excluded from the ambit of the caveat and are permitted to be registered. An example would be the transfer from the registered proprietor to the builder in the example given in bullet point 2 a...
	 The address for service of the caveator, which should be within the same land registration district as the land being caveated. If the caveator is outside the district, a firm within the district should be appointed to act as agents for the caveator...
	 The address for service of the registered proprietor should be included. There is no provision for the address for service for any other party to the matter, for instance, the builder referred to above;
	 If possible, an A & I form should be signed by the caveator personally, or by the caveator’s agent or attorney duly authorised in writing. An A & I form is required only on removal of a caveat, and not on registration, but written client instruction...
	 A complete legal description is required. This can give rise to problems when the land subject to the caveat is part of an area being subdivided and where no separate title has issued. In this case the legal description should clearly state that the...
	Be sure to get the nature of the caveator’s interest being claimed correct. It will be impossible to argue one interest in court when a different interest was claimed in the caveat. If there is more than one ground for claiming a caveatable interest, ...
	Do not assume that the Registrar-General of Land will accept some vaguely worded statement as to the grounds giving rise to the right to claim the caveat. It must be described as specifically as possible, including all names, dates of instruments, des...
	LINZ staff physically check all lodged caveats for propriety, so it is not simply a matter of submit/register. An improperly lodged caveat will be rejected.
	Further reading

	Don McMorland, Sale of Land, at 10.02, 10.07, 10.08
	Kuper v Keywest Construction Pty Ltd (1990) 3 WAR 419, FC – commented on in (1992) 6 BCB 85 (whether conditional contract is caveatable interest, particulars which must be stated when land being caveated is a “portion of” the total)
	5. TITLE REQUISITIONS
	Introduction

	Clause 6.2 of the standard form agreement provides the purchaser with a right to make requisitions on the vendor’s title. Requisitioning the title means requiring the vendor to remove from the title, before the purchase is completed, some encumbrance,...
	Rights to requisition have been significantly modified and restricted by the agreement. The scope of the clause has been further developed by introducing a procedure to deal with difficulties arising with encroachments in cross lease and unit titles.
	Purpose of a requisitions clause

	The position of the parties under an open contract was not considered ideal,  and the practice arose of including a requisitions clause in an agreement, primarily for the benefit of the vendor.
	Over the years of development of the standard form agreement, the requisitions clause has been further developed, and alters the position of the parties from that which applies under an open contract in four major respects:
	 It specifies periods within which each party is obliged to make or respond to requisitions, failing which the purchaser is deemed to have accepted the vendor’s title, or the vendor is deemed to have accepted the requisition;
	 It gives the vendor a right of cancellation, if the vendor is unable or unwilling to comply with the requisition, and the purchaser does not elect to waive the requisition within a further specified period;
	 It gives the purchaser a contractual right to cancel in certain circumstances; and
	 It establishes a contractual regime covering certain requisitions in respect of cross leases and unit titles.
	Requirements of the standard form agreement

	The agreement requires the purchaser to notify any requisitions or objections in respect of the title within 10 working days of the date of the agreement, or if settlement is earlier than 10 working days from the date of agreement, by that earlier dat...
	Extended times are available for the purchaser of a title that is yet to issue.
	After receipt of an objection or requisition from the purchaser, the vendor has five working days to notify the purchaser if the vendor is unable or unwilling to comply with the requisition. If no notice is given, the vendor is deemed to accept the re...
	If the vendor gives a notice of inability or unwillingness to comply with the requisition, the purchaser has a period of a further five working days from the service of that notice during which the requisition can be waived. It should be noted that, a...
	If the purchaser fails to waive the requisition within five working days, either the purchaser or the vendor may cancel the agreement.
	It must be noted that, despite the clearly expressed ability of the vendor to cancel the agreement in these circumstances, there are, in fact, common law restrictions on the vendor’s right to cancel. If the vendor has entered into the agreement in bad...
	Scope of the requisitions clause
	Matters included


	Clause 6.2(1) does not apply to every matter with which a purchaser may be concerned. It covers only objections or requisitions on title. Matters of conveyance, contract or quality therefore fall outside its scope (see the discussion of these in Appen...
	Where the clause does not apply, the time limits specified in the clause do not apply, and the time frame available for the purchaser to take action in respect of the matter of concern is determined by the general law, and may extend up until settlement.
	Clause 6.2 refers to requisitions that a purchaser is “entitled to make”, but does not define these. However, it is clear from the cases that a purchaser may requisition in respect of such matters as easements, restrictive and positive covenants, oper...
	Clause 6.3 provides a contractual basis for requisitions in respect of some (but not all) title matters relating to cross leases and unit titles (see the discussion of these in Appendix B to this chapter).
	Defects which go to the root of title

	In some situations, apart from a right to requisition under the clause, a purchaser will have an immediate right of cancellation of the contract, (effectively for anticipatory breach), where s 37(1)(c) of the Contract and Commercial Law Act 2017 appli...
	 A complete absence of title or any equitable right to acquire it or ability to convey it;
	 The vendor’s title is materially different from the title the purchaser has contracted to buy;
	 The agreement has not been executed by all joint owners, and one or more of the non-signatory joint owners refuses to be bound by it.
	A purchaser who knows of the right to cancel before settlement, and does any act that indicates the purchaser regards the contract as continuing, will be taken as affirming the contract and will lose the right to cancel before settlement.
	Root of title or not

	As mentioned above, if the matter does go to the root of title, the purchaser acquires an immediate right of cancellation under the general law. The purchaser must then elect to cancel, or affirm the contract.
	However, if there is doubt as to whether the defect goes to the root of the title, the wisest course of action is not to cancel (because of the risk of being held to have repudiated the contract), but to make a requisition, (in order to avoid being de...
	Alternatively, if the vendor does not have the requisitioned title remedied on settlement, there is a breach, and the purchaser has either a new right to cancel through the settlement notice provisions, or (if the situation is not serious enough to ju...
	If the matter does not go to the root of the vendor’s title, the purchaser may still:
	 object to the defect (ie record the purchaser’s non-acceptance of the title in that respect and preserve the purchaser’s rights); and
	 requisition for its removal.
	A purchaser who intends to cancel before settlement is due should not requisition in regard to the defect, as a purported requisition will affirm the contract.
	Section 37 of the Contract and Commercial Law Act applies where:
	(1) …
	(c) it is clear that a term in the contract will be breached by another party to the contract.
	(2) …
	(a) the parties have expressly or impliedly agreed that the truth of the representation or, as the case may require, the performance of the term is essential to the cancelling party; or
	(b) the effect of the misrepresentation or breach of the contract is, or, in the case of an anticipated breach, will be, —
	(i) substantially to reduce the benefit of the contract to the cancelling party; or
	(ii) substantially to increase the burden of the cancelling party under the contract; or
	(iii) in relation to the cancelling party, to make the benefit or burden of the contract substantially different from that represented or contracted for.
	The sorts of defect in title that might meet the test under subs (2) reflect decisions under common law and equity which speak of the defect going to the root of title, examples of which are listed above.
	Examples of cases decided under common law and equity that may aid understanding of the former rules are listed below.
	Now, before a purchaser cancels, it must be clear that the vendor will be in breach under the test in subs 3(c). This test is an objective test. Any unjustified cancellation will be treated as repudiation of the contract.
	A purchaser who cancels correctly will be entitled to return of moneys paid, damages and perhaps interest.
	Examples of defects that go to the root of title

	A complete absence of title, or any equitable right to acquire it, or ability to convey it (Forrer v Nash); eg:
	 A purported sale by trustees in circumstances where they had no power of sale (Cook v Hill (1980) 8 NZLR 570);
	 A purported sale by one spouse where the property is settled as a joint family home (Murphy v Rae [1967] NZLR 103);
	 A contract of sale made by a purchaser under an earlier agreement, where the contract for resale provides for a settlement date earlier than that under the contract of purchase (McDonald v Marson (1913) 33 NZLR 248);
	 A lease for a longer term than the original lease (Forrer v Nash (1865) 35 Beav 167; 55 ER 858);
	 A lease where consent was needed from the Assets Realisation Board and such consent could not be compelled (Pearce v Stevens (1904) 2 NZLR 357 (CA));
	 Attempted alienation of certain land interests under Te Ture Whenua Māori Land Act 1993, eg in respect of Māori customary land under s 145.
	Vendor has a title materially different from the title the purchaser had contracted to buy; eg:
	 Lack of title to minerals (Bellamy v Debenham [1891] 1 Ch 412 (CA));
	 Lack of right to possession of a sufficiently large area of the land sold (Cook v Griffiths (1913) 32 NZLR 1109; Moss v Perpetual Trustees Estate & Agency Co of New Zealand Ltd [1923] NZLR 264);
	 Lack of ability, (by virtue of s 116 Public Works Act 1908), to give title to land not having a frontage to an existing road (Upham v Bardebs [1927] NZLR 722 (CA));
	 The fact a building specifically referred to in the contract is affected by a demolition order (Zsadony v Pizer (1955) VLR 496);
	Restrictions on selling rights under the Native Land Amendment Act are not a defect going to the root of title (Ferguson v Hanson [1931] NZLR 1156).
	The restrictions contained in Te Ture Whenua Māori Act 1993 on the alienation of Māori freehold land illustrate this. They will constitute a defect going to the root of title if the purchaser is outside the preferred classes of alienee, and will const...
	Defects not discoverable from the land transfer register

	It is unclear how these defects are governed.  Possible options are:
	 The clause may apply with the purchaser having either a reasonable time or the period prescribed in cl 6.2(1) within which to make the requisition, from the date of discovery of the defect; or
	 The common law may apply, with the purchaser having a reasonable time within which to make the requisition from the date of discovery of the defect, and the vendor having no right to cancel.
	Examples of this type of defect include:
	 Statutory interests vested in certain bodies, which interests override the register;
	 Equitable interests; and
	 Items not presented for registration until after the final date for requisitions.
	Decisions preliminary to requisitioning

	A purchaser who discovers a “defect in the vendor’s title” must consider a number of preliminary questions affecting whether the purchaser can, or should, make a requisition.
	Title or not

	Is the matter one of “title”?  If the matter does not go to title, instead of requisitioning, the appropriate course may be to:
	 Seek compensation under cl 6.4 if a misdescription is involved; or
	 Bring an action for damages for breach of some express or implied warranty; or
	 Issue a reminder of settlement requirements, or a request for information, being something less than a requisition.
	In this regard, great care should be taken with the communication, as steps taken by a purchaser may be found to be in substance, if not in form, an objection (if not a requisition) to the title. Conversely, McMorland suggests a purported but invalid ...
	Actual or deemed acceptance of title

	The vendor’s obligation is to make good title to the estate described in the contract. Express restrictions mentioned in the contract cannot be requisitioned provided adequate particulars are given.
	Instruments registered under the Land Transfer Act 1952 are deemed by s 38(2) to be embodied in the register, and it appears that a purchaser will be deemed to have knowledge of their terms.  However, the position may be less clear where the terms of ...
	A purchaser who enters into a contract with knowledge of a defect, and knowledge that the vendor is unable to remove it, will be considered to have accepted the title with the defect.
	Notice of a tenancy is not notice of its terms, and a vendor is obliged to disclose all relevant details of unregistered leases before a purchaser will be deemed to have accepted them. The matters not disclosed may be matters of quality only, but if t...
	Acceptance of title after formation of the contract is a separate issue. Acceptance may be express or implied (eg when the time for requisitions has passed with none having been made). For waiver by other conduct, McMorland notes that:
	…no act necessarily and in every case will imply a waiver; each case depends on its own facts and each alleged act of waiver must be seen in the context of all the surrounding circumstances. (para 9.07)
	Cross lease/unit title or not

	If the title is a cross lease or a unit title, the matter may come within the ambit of cl 6.3(1) and (2), or within the ambit of cl 9.6(1).  If it comes within the ambit of cl 6.3(1) and (2), then the purchaser is given a right to requisition for spec...
	Discoverable from the register or not

	The purchaser must then consider whether the defect was discoverable from the register.  If it was, the requisition must be made, if it is to be validly made, within the period prescribed in cl 6.2(1).  If it was not, the period within which the purch...
	The correct procedure to make a requisition under the clause

	The diagram on the following page sets out the correct procedures for both purchaser requisitions and vendor responses.
	Practical issues and grey areas

	It is possible for a solicitor acting for a purchaser to make a requisition or objection without intending to do so. This would appear to be the case with Holmes v Booth,  where the purchaser did not settle due to the presence of undisclosed tenancies...
	Because of this, a purchaser’s solicitor needs always to consider very carefully whether intended correspondence with the vendor might amount to a requisition or objection so that the purchaser can be properly advised of the implications.
	If a requisition is not made, or if it is made and subsequently waived, then the purchaser is deemed to have accepted the vendor’s title (cl 6.2(1)). If the requisition is a valid one, that purchaser may be faced with the same requisition from a futur...
	Therefore, when dealing with matters of title a purchaser must make an informed election. Where it is important to the purchaser that the matter proceeds, thought should be given to methods other than requisitioning. It may be possible to claim compen...
	Except as provided by sections 36 to 42 of the Contract and Commercial Law Act 2017, no error, omission or misdescription of the property or the title shall enable the purchaser to cancel this agreement but compensation, if claimed by notice before se...
	The purchaser may argue breach of contract, on the grounds that the vendor does not have good title, rather than making a requisition on the title under cl 6.2.  Matters of quality may also be placed before the vendor as breach of contract, along with...
	Similarly, it is questionable whether the terms of a body corporate’s rules or of a cross lease forming part of the title to the property can be the subject of a requisition. If the agreement is for the sale of a cross lease property, and the leasehol...
	Clause 6.4 is a difficult provision to apply.
	Brooker’s commentary offers a “rule of thumb” analysis:
	 Clause 6.4 will apply to defects as to title and breaches of the subject-matter of the contract;
	 In either case, compensation must be demanded before the settlement date. If it is not, that right will be lost notwithstanding cl 11;
	 In respect of matters going to title, objection must be established within the time limits specified in cl 6.2;
	 Where compensation is clearly payable, the vendor must allow deduction of an appropriate sum from the settlement proceeds on settlement (if the amount is agreed), or the arrangements in cl 8 are to be followed;
	 A vendor, after allowing compensation, may sue for specific performance;
	 Clause 6.4 does not affect the rule in Flight v Booth (1834) 120 Bing NC 370  131 ER 1160, which may enable a purchaser to cancel where there is a material and substantial misdescription: Holmes v Booth (1993) 2 NZ ConvC 191,633 (CA) at  p 191,636 p...
	 The right to cancel under s 37 Contract and Commercial Law Act 2017 will also be available. Clause 6.4 of the standard form agreement confirms the statute applies to the provisions of the agreement.
	Appendix A
	Matters of conveyance


	These are matters required to be undertaken by the vendor up until settlement date to enable the vendor’s title to be transferred and are not requisitionable. The vendor must comply or be in breach of the contract.
	Examples include:
	 The discharge of a mortgage;
	 The completion of a prior transfer to the vendor under a previous contract, which must settle first, or a transmission upon death of a registered proprietor;
	 The removal of spent covenants (where Registrar has no discretion);
	 The removal of a limitation as to title (which may be considered a matter of conveyance, as a vendor is required to do this before selling unless the contract stipulates otherwise (s 54(1) PLA), and the vendor is generally able to do so).
	No right of requisition is available for these matters. If they are not done by settlement, the purchaser’s remedy is to defer settlement as the vendor will have failed to comply with cls 3.7 & 3.8(2) of the standard form agreement.
	In Prix Car New Zealand v Armit,  there was a purported requisition for “the provision of all unregistered documents arising from the plan of the subdivision attached to the agreement [including] easement certificates in respect of the proposed easeme...
	Matters of contract

	These are reminders to the vendor of his or her obligations under the contract.
	An example of this is the removal of a caveat. The caveat is not in itself a defect in title, but it needs to be released prior to, or at, settlement. However, if your search of the caveat discloses a matter of title, then it might be prudent to requi...
	Matters of quality

	These cover all physical aspects of the property as well as global restrictions on use, such as those imposed through town planning. A purchaser normally acquires a property at the purchaser’s risk in respect of town planning issues. Mostly, the cavea...
	Appendix B
	Cross leases and unit titles


	Clauses 6.3 and 9.6 set out a purchaser’s rights to requisition for certain matters affecting cross lease and unit title properties. The clauses provides for two different sorts of requisition.
	Requisitions under cl 6.3(1) are requisitions made by the purchaser. Requisitions under cl 9.6(2) are deemed to be requisitions if the vendor is unable or unwilling to comply with a demand made by the purchaser, under cl 9.6(1), for production of a cu...
	Requisitions for rectification of title (cl 6.3(1))

	A cross lease title may be requisitioned for rectification of title if:
	 There are any enclosed and attached alterations to the external dimensions of any leased structure; or
	 Any buildings or structures not intended for common use are situated on any part of the land that is not subject to a restrictive user covenant.
	A unit title may be requisitioned for rectification of title if:
	 There are encroachments out of the principal unit or accessory unit title space.
	There are several points to note about cl 6.3(1):
	 Vertical as well as horizontal additions and alterations are included in the case of unit titles, and probably also cross leases, although there is no judicial ruling in the case of cross leases.
	However, cl 6.3(1) gives no right of requisition for rectification of title for attached but not enclosed alterations. The rationale behind this, in the case of a leased structure,  is that not all attachments to a leased structure are seen as an exte...
	 A requisition under cl 6.3 is able to require the vendor, firstly, to deposit a new version of the appropriate plan, which depicts the correct delineation of the leased structure, or units, and secondly, to register the documents and ancillary deali...
	 While cl 6.3(1) gives a right to requisition for rectification of title where any building or structure has been erected for the exclusive use of a lessee on the common property, there is no equivalent provision for a unit title property. The author...
	 There is no general right to requisition for rectification of title for buildings or structures erected on a flat’s appurtenant restricted area, or within a principal unit’s, or accessory unit’s, title space.  However, erection of buildings or struc...
	Deemed requisitions following unsatisfied demand for production of consent  (cl 9.6)

	Clause 9.6 states:
	(1) Where structures (not stated in clause 6.0 to be requisitionable) have been erected on the property without:
	(a) in the case of a cross lease title any required lessors’ consent; or
	(b) in the case of a unit title any required body corporate consent –
	the purchaser may demand within the period expiring on the earlier of:
	(i) the tenth working day after the date of this agreement; or
	(ii) the settlement date -
	that the vendor obtain the written consent of the current lessors or the body corporate (as the case may be) to such improvements (“a current consent”) and provide the purchaser with a copy of such consent on or before the settlement date.
	(2) Should the vendor be unwilling or unable to obtain a current consent then the procedure set out in subclauses 6.2(3) and 6.2(4) shall apply with the purchaser’s demand under subclause 9.6(1) being deemed to be an objection and requisition.
	Several points are worth noting about cl 9.6:
	 The clause is apparently intended to confirm that no requisition can stand if a current consent (where one is required) is obtained.  However, that does not appear to be what the clause says, as the power to demand a current consent given by the cla...
	 The clause does give the purchaser a right to demand a current consent in the absence of an existing consent and, ultimately, to requisition the title if such consent is not forthcoming, for free standing structures that are not defects in title;
	 The clause applies where structures have been erected on the property. The term “property” is not defined and it could be assumed that it refers to the property described on the first page of the agreement by street address or legal description, or ...
	 The right to demand production of a consent does not expressly include a right to demand production of a prior consent, which does exist, and of which the purchaser might reasonably expect to sight evidence. It is unclear whether such a demand can b...
	 The clause raises for consideration the question of whether a consent given by a previous owner binds a purchaser who has no knowledge of it. McMorland considers that it does.
	Clause 7.1(1)(d) of the standard form agreement appears to intend the inclusion of a warranty that the vendor is unaware of any prior person’s consent to any as yet unbuilt alterations or additions to buildings on the land of which the property forms ...
	However, even this expanded warranty would not negate the need for due diligence on such matters by a purchaser.
	It also raises issues of the best way to record consents for ease of discovery, as well as proof. Vaughan and Thomas  have made the following suggestions for documenting consents in a way that enable them to be recorded on the title:
	 Record the consent in a deed, attached to which are the plans of the proposed re-development, in which the co-lessors’ covenant to grant to the developing owners a lease of the alterations required by the developing owner. This would support a cavea...
	 Prepare and deposit a plan in the LINZ office, and a variation of lease to record the consent of the co-lessors, and to apply the provisions of the lease to the additional buildings. (Note that this plan is not a subdivision plan and does not requir...
	Requisitions outside cl 6.3

	There may, of course, be other defects in title affecting a cross lease or unit title, and if these are not within the wording of cl 6.3(1) or 9.6(1), an ordinary right of requisition may arise under cl 6.2.
	Matters not requisitionable

	The same distinction of matters of title from other matters must be drawn. It was noted in a NZLS Seminar Residential Property Transactions 1997 that:
	Where a cross lease omits the lessee’s exclusive area around the lessee’s flat and even the common area (although both are shown on the deposited plan), the defect is one of quality in the covenants and conditions of the cross lease. It is not a defec...
	Appendix C

	The following is not to be taken as a complete checklist, but merely a guide.
	Managing vendor’s requisition risks
	Before the contract is signed


	 Include reference to the restriction in the legal description, either by reference to a registered instrument creating the restriction, or attachment of sufficient particulars of an as yet unregistered, or unregistrable, restriction. Tell the client...
	 When selling a tenanted property, include the correct description of the tenancies. All relevant details, including all important unusual or onerous terms, breaches, notices etc, must be disclosed: mere notice of a tenancy is not notice of its terms...
	 If you are providing a LIM to a purchaser on selling, take care to point out the LIM’s date, and state that the vendor makes no representation as to its correctness or the adequacy of its contents;
	 In the case of dealings affecting either registered or unregistered interests, the vendor must answer all specific inquiries reasonably made by the purchaser concerning the title;
	 Where a plan is involved, consider a combination of some or all of the following:
	– attaching a copy of the territorial authority’s conditions of approval to the agreement;
	– including a special provision excluding requisition rights in respect of all intended qualifications on the title;
	– providing copies of documents creating restrictions (eg easement certificates) at the outset, or as soon as practicable;
	– including a special provision running the requisition period in respect of documents provided from the date of their provision, rather than from availability of the new title for searching.
	 For cross lease titles, search all titles and leases and plans, and discuss with the client whether what is on the ground varies from what is disclosed. Consider dealing with any “fish-hooks” before listing, by:
	– identifying, in the contract, any minor discrepancies between your client’s premises and those leased as non-requisitionable, and non-compensatable;
	– collecting and recording all consents to buildings and structures on your client’s exclusive use area, by way of registered variation of lease (including any future development rights your client represents the property as having);
	– identifying any buildings or structures your client has exclusive use of, which are on common property. Deal with these by consent recorded in variation of lease (with or without a plan extending exclusive use areas), and (where no plan is done), sp...
	After the contract is signed

	 Take instructions promptly on receipt of any requisition;
	 Respond to requisitions within the applicable time frame (failure to do so will be deemed to be acceptance of the requisition). If necessary, negotiate an extension of time for responding;
	 Where a plan is involved, give notice of availability of a search of the new title issued, as soon as that is available, to start time running under cl 6.2(2);
	 Take care in the way the vendor responds to requisitions in order to avoid the risk of going beyond mere non-acceptance of the requisition, and repudiating the contract;
	 Note the time frame (a reasonable period) within which any right of cancellation must be exercised.
	Appendix D
	Managing purchaser’s requisition rights


	The following is not to be taken as a complete checklist, but merely a guide.
	Before the contract is signed

	 Check which buildings the purchaser is intended to get exclusive use of, and to which the purchaser expects to get a leasehold or stratum title. These may be other than the flat or principal unit described in the lease/title;
	 Check the improvements being purchased against not just the outline of the flat on the plan, but against what was originally built and leased. This is likely to necessitate getting a LIM, or advising the client to check council records;
	 Amend the warranty in cl 7.1(1) of the contract by the addition of the words “or consent” immediately after the word “requirement” in that subclause. Check further whether there are any consents given by others, (of which the vendor is unaware), whi...
	– searching for consents in leases;
	– asking co-owners, and the body corporate (if applicable), whether any such consents have been given, and the territorial authority whether any applications for building consent have been lodged or are proposed.
	 All titles, plans and leases should be searched, as not all rights are recorded in all leases, and not all flats plans depict exclusive use and common areas the same. Subsequent plans and leases may modify earlier registered documents by necessary i...
	 If one is not able to search all titles etc before the contract is signed, the purchaser’s solicitor should insert a specific and subjective “subject to solicitor’s approval of the title” clause. These can be designed to give wider protection than t...
	 Similar clauses can, of course, be included to cover other matters of quality (eg relating to use, terms of tenancy agreements, quality of buildings etc). There is, for instance, no implied term that buildings are of good quality, and the purchaser ...
	 Where a subdivision is involved:
	– if the local authority has consented to the subdivision, attach a copy of the consent to the agreement, and insist on a warranty by the vendor that there are no undisclosed matters that affect the issue of title;
	– if the local authority has not yet consented to the subdivision, insert a condition in the contract that the purchaser’s solicitor’s approval must be obtained to any conditions imposed.
	After the contract is signed

	 Note the applicable time frames (and consequences of missing these), for:
	– the initial requisition (cl 6.2(1)) and demand for consent (cl 9.6(1));
	– any requisition arising from a plan;
	– waiver; and
	– the purchaser’s cancellation right.
	 Check improvements, and search titles, plans and leases as described above, if this was not done before the contract was signed;
	 Take instructions without delay;
	 Before requisitioning, work through the pre-requisition issues outlined in the paper. (see Chapter 5 ‘Scope of the requisitions clause’.);
	 Be clear about what you are doing:
	– note Holmes v Booth, and Prix Car NZ Ltd v Armit
	– avoid using the term “unconditional” to describe satisfaction of conditions.
	 Notify the deposit holder of the potential dispute;
	 Remember that full or partial waiver of a requisition may leave the purchaser facing the same or a similar problem when the purchaser comes to sell; and
	 When considering options for satisfaction of a requisition on a cross lease title, remember that while it is possible to vary a lease to apply its provisions to alterations and additions, or even to other buildings or structures, there must be words...
	Further reading

	Don McMorland, Sale of Land, Chapter 9
	Hinde, McMorland & Sim 10.061-10.074
	6. BUILDING DEFECTS
	Building defects and requisitions

	The purchaser of a dwelling is primarily concerned to see that:
	 There are no unauthorised or unpermitted building works; and
	 Building works have been completed in accordance with the relevant minimum standards set by the Building Act 2004.
	The protections afforded to the purchaser in the standard form agreement are:
	 Clause 7.1(1), in which the vendor warrants that he has not received any notice or demand and has no knowledge of any requisition or outstanding requirement from any local or government authority or other statutory body, or under the Resource Manage...
	 Clause 7.2(5), in which the vendor warrants that where the vendor has done or caused or permitted to be done, work on the property, then any permit or resource consent or building consent required by law was obtained. She also warrants that, to the ...
	 Clause 9, which contains numerous warranties in respect of cross leases and unit titles.
	The difficulty arises where an owner prior to the vendor has carried out works without a permit and the present vendor has no knowledge of these works. In this instance, the only recourse the purchaser has is via the LIM condition in the agreement. In...
	Work done by a previous owner without a building permit, and of which the present owner says he has no knowledge, will not be covered by the warranty in cl 7.2(5), and there will be no remedy unless either a council search was obtained before the agre...
	A purchaser wishing to obtain the protection given by cl 7.1(1) will obtain a Land Information Memorandum before signing the agreement, or make the agreement subject to the LIM condition. The purchaser can then ensure that any requisition or outstandi...
	There is no onus on the vendor to have checked council records; if the vendor is unaware of outstanding requisitions for non-compliance with building permit matters, the purchaser is unable to force the vendor to carry out remedial work. A situation m...
	A case involving illegal works was Willis v Castelein,  where the court looked only at cl 7.1(1) of a prior version of the standard form agreement.  Work was done by a home handyman – extensions to the kitchen and the building of a shed. A permit was ...
	A case decided under cl 7.2(5), and with quite a different outcome, was Murdoch v Chiplin,  where works had been done to a house without a permit. The vendors had:
	 Removed piles in the basement and replaced them with horizontal steel beams;
	 Extended the house with the addition of a room. The room also contained a pot belly stove, which was a fire risk; and
	 Installed an additional shower, which had defective plumbing.
	The court accepted evidence that the first item resulted in structural unsoundness, and was dangerous. This led to sagging of the roof, leaking through the roof, sloping of the floor of the house and difficulty in opening doors and joinery units. The ...
	The situation then changed somewhat as a result of the decision in Lingens v Martin,  where there was a breach of cl 7.2(5) of the 1999 version of the standard form agreement because no building consent had been obtained by the vendor for building wor...
	Lingens v Martin was considered important because of the treatment of the breach of cl 7.2(5) as a misdescription, rather than solely a breach of warranty. The rationale of the Court of Appeal was that, because the property was affected by the demolit...
	It followed that the vendor could not issue a settlement notice claiming the balance of the purchase price, as to do so would amount to a claim for more than the vendor was entitled to under the contract, and this would invalidate the settlement notice.
	Practitioners were left with some uncertainty as to whether the purchaser was entitled to refuse to settle without compensation being allowed in cases of minor misdescription that would not satisfy the criteria for cancellation under the Contractual R...
	Then came the decision in Regalwood Holdings Limited v Property Ventures Investments Limited.  Here, the Supreme Court held that cl 6.4 cannot be used where there is a breach of cl 7.2(5). It held that the provisions of cl 7.5 applied and were clear. ...
	Accordingly, the purchaser had the right to cancel for a serious breach of warranty, if the matters set out in the relevant sections of the Contractual Remedies Act 1979 (now Contract and Commercial Law Act 2017) were met. Further, and most importantl...
	Where a property is not untenantable, but simply in an inferior condition to that it was in at the time of agreement, the purchaser is obliged to settle, but with deduction of a sum equal to the diminution in value of the property, which will be equiv...
	The standard form agreement contains cl 7.2(6), which applies to buildings other than stand-alone residential dwellings. This clause contains warranties relating to the Building Act 2004 and the Building Regulations 1992, including that:
	(a) the vendor has fully complied with any requirements in any compliance schedule issued by a territorial authority under the Building Act in respect of the building;
	(b) the building has a current building warrant of fitness;  and
	(c) the vendor is not aware of any reason, that the vendor has not disclosed in writing to the purchaser, which would prevent a building warrant of fitness from being supplied to the territorial authority when the building warrant of fitness is next due.
	Compliance schedules are required for certain buildings other than stand-alone residential dwellings. If your client is selling or purchasing something other than a stand-alone residential building, then these provisions will need careful attention as...
	Leaky buildings

	Solicitors must be aware of their responsibilities when acting for clients purchasing apartments and houses off the plans, and any dwellings constructed using monolithic cladding affixed directly on to untreated timber framework. Where the solicitor d...
	The Weathertight Homes Resolution Services Act 2006 was enacted with the purpose of providing speedy, flexible and cost-effective procedures for the assessment and resolution for owners of leaky buildings. The procedure includes an evaluation as to el...
	Section 225(2)(a) of the Resource Management Act provides a 14 day “cooling off” period where someone is purchasing a property for which a survey plan has not yet been approved (the case in most apartment or terrace house developments). The solicitor ...
	Purchasers of new dwellings should not place total reliance on Buildguard Guarantees issued by the Master Builders Association. The degree of cover can be quite limited and clients should make themselves familiar with the provisions relating to cover.
	The Ninth Edition of the standard form agreement has a building report condition included in it. Prior versions did not have this. Where there is no condition requiring a satisfactory builders’ report, but the agreement remains conditional upon financ...
	All Master Builders Association guarantees are a contract between the original owner and the Master Builders Association. Accordingly, there is privity of contract to be considered, and any assignment of the interests under that guarantee must have th...
	The Building Act 2004

	The main points of this legislation are:
	 A building permit is called a building consent, and is applied for under the provisions set out in ss 40 to 50 of the Act;
	 A project information memorandum (PIM) may be issued before a building consent is issued (s 32). The PIM sets out any special features of the land likely to be relevant in the design or construction of the building; any information notified to the l...
	 Building certifiers certify that building work will comply with the building code contained in the Building Rules and the Building Act. The council then issues a building consent;
	 Upon completion of the building, a code compliance certificate must be issued (s 95);
	 Under the Act, buildings may have a specified intended life of less than 50 years (s 113). After the intended life has been reached, the council may require that the building be altered, removed or demolished;
	 Compliance schedules are required for buildings other than stand-alone residential dwellings containing certain services or features (s 100);
	 Building warrants of fitness are required annually for certain buildings.
	This is by no means a comprehensive study of the Act; however, there are issues raised by the procedure that need to be kept in mind by conveyancers. Some serious issues may include the following matters:
	 A code compliance certificate is nothing more than a certificate stating that the building code has been satisfied. The building code sets out very broad minimum requirements for new buildings;
	 The certificate does not state that the plans as agreed between a builder/vendor and the purchaser have been followed, or even that the building is what could be termed “finished”;
	 If a client wishes to ensure that the building is “finished” before making final payment, the building contract will need to specify completion in the terms anticipated by the purchaser, (usually substantial completion), not just by the fact of the ...
	 Where settlement is due five working days after the issue of a code compliance certificate (cl 3.15 of the standard form agreement), the purchaser may be placed in a situation where he or she is forced to settle because the compliance certificate ha...
	 The above situation can be further complicated when a lender will not advance funds on a building not substantially completed.
	A council may also issue a building consent for a “limited life building” under s 113 of the Building Act. This is done where an alteration to a building, or a proposed building, is intended to have a life of not more than 50 years. This will not appe...
	A further important provision is contained in s 71 of the Act. This section concerns land that is subject to erosion, avulsion, falling debris, subsidence, inundation or slippage, and prohibits a building consent authority from granting a consent in c...
	 The building work itself will not worsen, accelerate or result in those conditions;
	 The land on which the building work is to take place is subject to, or likely to be subject to those conditions; and
	 The building work otherwise meets the conditions of the Act; then
	 The territorial authority can grant the consent subject to a condition that a memorial be entered on the certificate of title to the land to this effect.
	When a developer obtains a PIM prior to applying for a building consent, the resulting memorandum should advise of any features of the land, including potential erosion, avulsion, falling debris, subsidence, slippage or inundation, being a feature or ...
	 Is likely to be relevant to the design, construction or alteration of the building works,
	 Is known to the territorial authority, but
	 Is not apparent from the district scheme or the district plan under the Resource Management Act 1991.
	A purchaser contemplating the purchase of a site for development should be encouraged to obtain a PIM, and all Resource Management approvals, prior to entering into a binding agreement for the purchase of the land. The PIM is the first stage of the Bu...
	Buildings other than stand-alone residential dwellings may require a compliance schedule issued by the local authority under ss 100-107 of the Act. Buildings containing certain systems, such as automatic sprinkler systems, emergency warning systems fo...
	There are potential dangers to be on guard for concerning the Resource Management Act 1991, due to its lack of interface with the Building Act. At present, it is possible for a developer to obtain building consents and proceed with construction of a d...
	The RMA may, in some cases, affect the use to which a proposed building is put, and may require that resource consent is obtained for a building, as well as the normal building consent. Generally, the Building Act relates only to the standards to be a...
	The territorial authority may attach to a building consent a certificate stating that an authorisation under the RMA which, in the opinion of the territorial authority, would materially affect the building work to which the building consent relates, h...
	This means that building work may have to be postponed until resource consent is obtained, even though the territorial authority is obliged to issue a building consent.
	In granting resource consent, a territorial authority may be able to impose conditions as to the standard of buildings where that is relevant to the use of the site from a resource management point of view. Conversely, if the use of the site for a par...
	Since the Building Act came into force many councils have required payment of bonds as a condition of building consent, in cases where houses have been removed from one site to another. There is clearly no jurisdiction for demanding a bond under the B...
	However, some territorial authorities instead demand that a resource consent be obtained in respect of removal of homes, and that a bond be paid pursuant to the bond provisions of the RMA. Any resource consents required in these cases need to be close...
	Clause 9 – Unit Titles

	Under cl 9 of the standard form agreement the vendor gives numerous warranties; the main ones are as follows (with reference to the clause number):
	9.1 If the property is a unit title, sections 144 to 153 of the Unit Titles Act 2010 (“the Act”) require the vendor to provide to the purchaser a pre-contract disclosure statement, a pre-settlement disclosure statement and, if so requested by the purc...
	9.2 If the property is a unit title, the vendor warrants and undertakes as follows:
	(1) The information in the pre-contract disclosure statement provided to the purchaser was complete and correct.
	(2) Apart from regular periodic contributions, no contributions have been levied or proposed by the body corporate that have not been disclosed in writing to the purchaser.
	(3) Not less than 5 working days before the settlement date, the vendor will provide:
	(a) a certificate of insurance for all insurances effected by the body corporate under the provisions of section 135 of the act; and
	(b) a pre-settlement disclosure statement from the vendor, certified correct by the body corporate, under section 147 of the Act. Any periodic contributions to the operating account shown in that pre-settlement disclosure statement shall be apportio...
	(4)  There are no other amounts owing by the seller under any provisions of the UTA or its predecessor 1972 Act.
	(5) There are no unsatisfied judgments against the body corporate and no proceedings have been instituted against or by the body corporate.
	(6) No order or declaration has been made by any Court against the body corporate or the owner under any provision of the UTA or its predecessor 1972 Act.
	(7) The vendor has no knowledge or notice of any fact which might give rise to or indicate the possibility of:
	(a) the owner or the purchaser incurring any other liability under any provision if the UTA or the 1972 Act; or
	(b) any proceedings being instituted by or against the body corporate; or
	(c) any order or declaration being sought against the body corporate or the owner under any provision of the UTA or its predecessor 1972 Act.
	In a case on cl 9.2(7) (but decided under the 7th edition agreement where it was  cl 8.1(6)), the court had to consider when the warranty applied. The District Court considered it applied up until the date of settlement (ie it was a continuing warrant...
	Further reading

	Rosemary Tobin “Defective Foundations – is council liable for former building inspector’s negligence?” (1992) 6 BCB 122
	Don McMorland, Sale of Land, at, Chapter 8
	7. MORTGAGES
	Common elements

	Although there is a great deal of variation in the format of mortgages and the conditions they contain, there are a number of factors common to all mortgages. Section 101 of the Land Transfer Act requires that every mortgage shall contain:
	 A precise statement of the estate or interest intended to be charged;
	 A reference to the correct title; and
	 Such other description as necessary (eg full legal description, if a unit title).
	The document is usually broken down into several distinct parts.
	 The caption, which states that the mortgagor is the registered proprietor of the estate or interest intended to be mortgaged. The mortgagor is the registered proprietor of the legal estate charged with the mortgage. The mortgagor does not necessaril...
	 The contractual part, setting out the obligations of the parties and the terms of the agreement between them. Section 95 of the Property Law Act provides that the covenants contained in the Fourth Schedule to the Act are implied in every mortgage, e...
	 The conclusion, where the charge is created, securing payment in the manner set out in the document. Section 100 of the Land Transfer Act provides that a mortgage operates as a charge on the land only; it does not operate as a transfer of the estate...
	The mortgagor remains the registered proprietor of the land, with the mortgagee having rights encoded in statute.  When a mortgage is repaid, a discharge of mortgage is obtained from the mortgagee, rather than a reconveyance of the property, as would ...
	Mortgage preparation – electronic

	The instructions of the mortgagee must be followed strictly. If there are to be any amendments to the details of the mortgage, then the mortgagee’s consent must be obtained in writing. If you are acting for both the first and second mortgagees in a tr...
	Much of the information for the mortgage is automatically displayed in the prepare screen. The title reference and mortgagor names will be carried forward from the electronic transfer, if this has already been prepared.
	Selection of all the main commercial lenders can be made from a drop-down list in the mortgagee field. This eliminates the risk of a spelling error in the name. If there are private lenders, then the names will need to be keyed in.
	The Land Transfer Regulations 1966 Amendment No 11 make provision for a memorandum to be registered in each of the LINZ offices. The memorandum is a booklet-type document containing all of the standard provisions of a mortgage. This memorandum can the...
	The memorandum must go through an approval process. Once approved, a licence is issued and the memorandum can then be sold or printed and used by the licensee. Each memorandum has just one reference number, even though it is registered in each of the ...
	When the mortgage is entered into the Landonline system, the system defaults to ‘all obligations’, which applies to virtually all bank mortgages. The only field to complete is the priority amount (in addition to the fields noted above).
	The “fixed sum” option can be selected for private mortgages such as vendor finance mortgage security. This gives seven fields of information for completion. While the only mandatory field is the principal sum, it is prudent to complete the rest to en...
	The additional option, which should always be used, is “pre-validate”. This is a free automated check to ensure that there are no errors or impediments to registration at that time.
	With an electronic mortgage, the client does not sign the electronic form. The lawyer does so on behalf of the client, in reliance upon the Authority & Instruction form, which is an acknowledgement from the client(s) that they are bound by the electro...
	Section 164E of the Land Transfer Act deems the client to have signed the electronic instruments, and upon registration it has the same legal standing as a paper mortgage.
	In the electronic environment additional responsibilities are being placed on solicitors to ensure the identity of parties executing Land Transfer instruments. The Rules of Professional Conduct now require that “The practitioner has a general responsi...
	Solicitors should verify identity using the client’s driver licence, passport, firearms licence, or other NZ Government-issued photo ID.
	Solicitor’s certificates and undertakings

	Before moneys are advanced by a mortgagee, it is usually necessary for the solicitor for the mortgagor to provide the mortgagee with certain undertakings. These are done in the form of a solicitor’s certificate signed by a principal of the firm. These...
	 That each of the mortgagors has executed the mortgage, or an authority to register is held;
	 That there are no outstanding interests detrimental to or adverse to the interests of the mortgagee;
	 That immediately following settlement, the mortgage will be registered and the mortgagee will obtain the security specified in the mortgagee’s instructions;
	 That there are no unpaid rates or other charges on the property;
	 That the improvements on the property are insured for their full insurable value and that the insurer has been notified of the mortgagee’s interest;
	 That immediately following registration of the mortgage the solicitor will return all security documents to the mortgagee, along with policies of insurance.
	These are common undertakings that the solicitor for the mortgagor has to give; others will depend on the circumstances of the matter and the individual mortgagee’s requirements.
	Sometimes, if a mortgage is only short term or secures bridging finance, the solicitor will be requested to give an undertaking regarding refinancing of the loan. This should be treated with great care, as the solicitor in Countrywide Banking Corporat...
	…prudent solicitors may give assurances to use their best endeavours, or to give an undertaking, not personally, but on behalf of their client. Less prudent solicitors may very unwisely give a personal undertaking.
	The issue of solicitor’s certificates was a topic at the 1995 NZLS Property Law Conference  which highlighted some very important points. It was stated that solicitor’s certificates fall into three categories: statements of fact, undertakings and opin...
	 A statement of fact is made, which subsequently turns out to be untrue;
	 An undertaking to do something turns out to be beyond the solicitor’s control;
	 A certificate is misleading.
	Solicitor’s certificates should, in most cases, be limited to the following matters:
	 The documentation has been prepared in accordance with the financier’s instructions;
	 The documents have been correctly executed, or an authority to register is held;
	 The financier will get the security it requires and the priority it requires;
	 There are no adverse interests of which the financier should be aware.
	The presenter of the paper gave a number of examples of undertakings that financiers have required, which are too onerous, and which amount to an underwriting of the enforceability of the financier’s security. The enforceability of a security can be a...
	In some instances, it is recommended that qualifications be attached to solicitor’s certificates, to limit the undertakings given to the institution regarding enforceability of the security. Many of the major institutions have modified their solicitor...
	“Qualifications” to solicitor’s certificate

	This certificate should be read subject to the following qualifications:
	 The power of sale contained in the mortgage is not enforceable unless the mortgage is registered. After making such inquiries as we consider appropriate, we are not aware of anything that would prevent the mortgage being registered and providing the...
	 In certifying as to the validity and enforceability of the mortgage, we have assumed that the loan documents are binding and enforceable against the borrower in all respects;
	 The validity and enforceability of the documents are subject to insolvency laws and other laws generally affecting creditors’ rights and the effect and priorities of securities; they may be or become subject to rights or defences such as set-off, co...
	Bridging finance

	The matter of bridging loans and undertakings was raised in issue 406 of LawTalk. The article suggested that the following matters should be addressed before giving a bank an undertaking concerning repayment of bridging finance:
	 Are there going to be sufficient funds from the sale of the client’s property to clear the bridging loan? A full account should be prepared, including all foreseeable expenses, so that the solicitor can satisfy him or herself that there will be suff...
	 The solicitor should have an irrevocable authority from the client to act in the sale of the property. If this is not held, there is nothing to stop the client having another firm act in the sale, leaving the solicitor giving the undertaking liable ...
	 What is the likelihood of the purchaser under the unconditional sale defaulting?
	 Can the solicitor ensure that no further charges are registered against the property between the time of giving the undertaking and settlement of the sale? For instance, a judgment creditor may lodge a charging order against the property, or the cli...
	The article states that “banks appear to play down the true nature of such an undertaking. Both banks and clients need educating on this point”.
	It is suggested that instructions be checked carefully, immediately upon receipt, and any proposed variations to the form of solicitor’s certificate be raised well in advance of funds being required. As the form will require the signature of a partner...
	General information to satisfy mortgagee’s requirements

	Mortgage instructions will generally require that the mortgagor’s solicitors provide details of all encumbrances to which the mortgage will be subject. These include easements, land covenants, encumbrances, building line restrictions and fencing coven...
	Where a property is a unit title, the mortgagee may require a pre-settlement disclosure statement before it will advance any funds.
	Anything that differs from what is contained in the mortgagee’s instructions, or its printed form of solicitor’s certificate, should be brought to the mortgagee’s attention immediately – not left until the day before funds are required.
	Fixed sum and advances mortgages

	Most bank mortgages are what are known as advances mortgages (commonly called “all obligations” mortgages), which do not specify a principal sum. Such a mortgage is usually stated to secure repayment of moneys that are or may become owing to the mortg...
	With the advances type of mortgage, (and, to a lesser extent, the fixed principal sum mortgage) the mortgagee must protect its priority ahead of subsequent mortgagees. The problem for a mortgagee is the common law rule that states that after a mortgag...
	A further common law rule affecting the priority of the advances type mortgages is that contained in Clayton’s case.  This case states that where moneys are advanced on a current account, the first advances made are deemed to be the first advances rep...
	These cases have the combined effect that repayments made by the mortgagor after the prior mortgagee learns that there is a further mortgagee are applied in reduction of the first advances made. The effect is a “sinking lid” on the prior mortgagee’s p...
	Two statutory provisions mitigate this situation and help to protect the prior mortgagee.
	Section 90 of the Property Law Act applies in relation to a fixed sum mortgage where the principal sum is advanced in instalments. In this case, the mortgagee can advance to the mortgagor parts of the principal sum, and rank in priority ahead of the s...
	However, any part of the principal sum that is repaid and then re-advanced is not part of the principal sum specified in the mortgage, and does not gain the protection of s 90.
	The other protections are those contained in ss 91-94 of the Property Law Act, which apply to current account, or advances type mortgages. Section 92 enables the mortgagee to state in advance, in a clause in the mortgage document, the amount of priori...
	Section 90 limits the priority to the principal sum specified in the mortgage, not to interest and costs. Section 92 simply refers to an amount, which may include a “cushion” to cover interest. Alternatively, the priority sum may be stated as a specif...
	A priority clause in a mortgage is usually worded along the following lines:
	The maximum amount up to which the sum owing under this mortgage will rank in priority to any subsequent mortgage, charge or security interest is  ________________ (words) $ _____________ (figures).
	Many mortgage documents used by banks have their own priority clause contained in the body of the document, with a direction in the bank’s instructions as to the dollar figure to be inserted in the clause. Particular care should always be taken to ens...
	Some banks used to require that a deed of priority of mortgages be executed by the mortgagor and subsequent mortgagees. These may be of questionable value in some circumstances in light of Bank of New Zealand v Development Finance Corporation of New Z...
	An interesting case concerning “tacking” is Kerr v Ducey,  where a trade creditor obtained judgment against a joint owner of a property, and registered a charging order. He then purchased the “all obligations” first mortgage from the first mortgagee, ...
	A fixed sum mortgage is one for a fixed principal sum, usually advanced in one lump sum to the mortgagor. It is usually repaid by the mortgagor over, or at the end of, a set number of years, according to a pre-determined timetable.
	Disclosure required under Credit Contracts and Consumer Finance Act 2003

	The Credit Contracts and Consumer Finance Act 2003 imposes obligations on lenders to make disclosure of the terms of certain contracts to borrowers. The Act applies to “credit contracts”. A credit contract is defined in s 7(1) of the Act as “… a contr...
	Section 11 defines a “consumer credit contract”
	(1) A credit contract is a consumer credit contract if—
	(a) the debtor is a natural person; and
	(b) the credit is to be used, or is intended to be used, wholly or predominantly for personal, domestic, or household purposes; and
	(c) 1 or more of the following applies:
	(i) interest charges are or may be payable under the contract:
	(ii) credit fees are or may be payable under the contract:
	(iii) a security interest is or may be taken under the contract; and
	(d) when the contract is entered into, 1 or more of the following applies:
	(i) the creditor, or one of the creditors, carries on a business of providing credit (whether or not the business is the creditor’s only business or the creditor’s principal business):
	(ii) the creditor, or one of the creditors, makes a practice of providing credit in the course of a business carried on by the creditor:
	(iii) the creditor, or one of the creditors, makes a practice of entering into credit contracts in the creditor’s own name as creditor on behalf of, or as trustee or nominee for, any other person:
	(iv) the contract results from an introduction of one party to another party by a paid adviser or broker.
	Disclosure is not required where the contract is not a consumer credit contract.
	Solicitors are usually only concerned with making “initial disclosure” of the credit contract. Schedule One contains an exhaustive list of the key information required to effect disclosure of a consumer credit contract. The items listed in Schedule On...
	 The full name and address of each creditor;
	 Initial unpaid balance;
	 Subsequent advance;
	 Total advances;
	 Credit limit;
	 Annual interest rate;
	 Method of charging interest;
	 Total interest charges;
	 Interest free period;
	 Credit fees and charges;
	 The payments required, if they have been ascertained at the time the disclosure document is prepared. These should set out:
	– the amount of each payment;
	– the number and frequency of payments;
	– the dates when payments are made, or a statement which enables the debtor to determine these dates;
	– default interest charges;
	– default charges;
	– debtor’s right to cancel.
	Some sort of acknowledgment by the debtor should be signed, if possible, for purposes of proof of disclosure (though this is not a requirement of the Act). The Auckland District Law Society mortgage forms have a space for the mortgagor to sign on the ...
	Many banks and financial institutions attend to disclosure of the purely financial terms of the credit contract themselves, by having the customer sign the loan agreement at the branch, thus leaving the solicitor for the mortgagors to make disclosure ...
	Where a financial institution does require the solicitor to make complete disclosure, it will normally forward the completed loan agreement to the solicitor, with perhaps just the appropriate dates to be inserted by the solicitor. It is very important...
	Disclosure must be made either before the contract is made, or not later than the end of the 5th working day after the date the contract is made (s 17).
	Failure to make disclosure can have serious consequences for a lender, including the imposition of penalties and inability to enforce the credit contract.
	There is provision in s 120 of the Act for the court to re-open a credit contract where it considers that the contract is oppressive, or that the exercise of rights under the contract is being conducted in an oppressive manner. There are specific guid...
	What clients need to be told

	The Credit Contracts and Consumer Finance Act 2003 makes provision for a “cooling off” period by the borrower. There are few occasions in the course of a conveyancing transaction that a client will wish, or be able, to cancel the credit contract – usu...
	If the client proceeds to draw down the loan, and then changes his or her mind, the Act provides an opportunity to cancel the contract, subject to strict time limits. Section 27 of the Act allows the debtor to cancel the credit contract by giving writ...
	Solicitors should make it their practice to point out to clients certain aspects of the loan offer as soon as it is received. Generally, upon receiving instructions, the solicitor should advise the client on such aspects as the interest rate, the fina...
	Receiving the mortgage advance

	When the mortgage advance is received, it should be credited to the relevant trust account for that client. The mortgage advance can be paid out of the trust account only for the specific purpose for which it was obtained. It cannot be applied for the...
	If there is any delay in settlement then the funds should be placed on interest bearing deposit pending settlement. The funds should not be paid to the client under any circumstances, if they have been advanced for the purchase of a property. The bank...
	Discharging a mortgage

	The discharge of a mortgage in its usual form acknowledges payment of all moneys outstanding: s 83 Property Law Act. The High Court has held (under the prior legislation) that if the discharge is in the form set out in the Fifth Schedule of the Proper...
	If the mortgage is to be discharged without payment in full of the moneys owing, the discharge should be worded so that it is clearly expressed not to release the mortgagor from his or her personal covenant, and to be without prejudice to the mortgage...
	The reservation of personal covenant automatically defaults to “apply” for a discharge registered electronically. This can be overridden if required in the circumstances, but all banks require the reservation and it is noted on their paper discharges.
	When a property is sold pursuant to a mortgagee’s power of sale contained in a mortgage, the mortgage is never discharged. Many practitioners mistakenly request a discharge of mortgage when their client purchases a property at mortgagee sale. The righ...
	Further reading

	Hinde, McMorland & Sim Chapter 8
	Australian Mutual Provident Society v Fenwick (1990) 5 BCB 15
	8. INSURANCE
	Vendor’s and purchaser’s obligations

	There is no provision in the standard form agreement placing an obligation on the vendor to insure the subject property to its full insurable value. However, cl 5.1 states that the property and chattels remains at the sole risk of the vendor until the...
	The purchaser is not obliged to take insurance on the property for the period between signing the agreement and possession, but there are good reasons why she should. From the time that the agreement is unconditional, the purchaser has a caveatable in...
	The vendor may:
	 Have inadequate insurance cover, (particularly if only indemnity insurance is held on an older building); or
	 Have made a misrepresentation to the insurer, entitling the insurer to avoid the policy; or
	 Have no cover, in which case the purchaser will be in a position of:
	– having to bear the loss;
	– having to cancel the contract under cl 5.2(1)(b);
	– having to make a claim for diminution in value, if the property is partially damaged.
	It should always be recommended to clients that they take out their own insurance, from the time of entering into the agreement, if their insurance company will permit it.
	Both sets of insurers (vendor’s and purchaser’s) can negotiate contributions on a pro rata basis under the double indemnity principle, if there is damage between the date of the agreement and settlement. Section 13 of the Insurance Law Reform Act 1985...
	With regard to chattels, there is again no obligation on the vendor to insure. Under cl 7.2(1) of the standard form agreement, chattels must be in reasonable working order at settlement, but in all other respects in the state of repair they were in at...
	If the chattels have sustained damage beyond fair wear and tear between the date of the agreement and settlement date, the vendor must compensate the purchaser for that loss. Logically, the vendor should keep the items insured. As the purchaser has an...
	The vendor should maintain insurance on the property until after settlement. There is always the risk that the purchaser will fail to settle, if she becomes bankrupt for example, or if the purchaser’s own sale does not settle. In the case of bankruptc...
	Clause 5.3 of the standard form agreement provides that the purchaser is not required to take over any insurance held by the vendor. It is not the practice these days to assign the vendor’s fire policy and apportion the premium on settlement, where re...
	The standard form agreement imposes a number of obligations on the vendor, when the subject of the sale is a stratum estate. These include an obligation to provide the purchaser with a certificate of insurance, for all insurances effected by the body ...
	Noting of interests

	While most mortgages include a covenant to insure, Schedule 2 of the Property Law Act creates an implied covenant to insure. The main points are:
	 The mortgagor must insure all buildings and erections on the land against fire;
	 If the mortgagor fails to insure, the mortgagee may take out insurance on the property;
	 Moneys received upon a claim can be applied, at the mortgagee’s option, either to reinstating the property or towards repaying the principal sum, interest and other moneys due; and
	 The mortgagee may recover interest on money paid out to insure the buildings on the land.
	Mortgagees almost always require that the mortgagee’s interest be noted on the insurance policy, and usually require an undertaking that this has been done.
	The fact of noting the mortgagee’s interest on the policy may not give the mortgagee the right to require that the insurer pay the proceeds of a claim to the mortgagee rather than the mortgagor. However, it will ensure that if the mortgagor fails to p...
	With unit titles, there are special provisions relating to noting of interests on the policy of insurance.
	Disaster insurance

	Important changes to provisions for disaster insurance took place 1 January 1994, when the Earthquake Commission Act 1993 came into effect.
	Since 1 January 1994, only residential properties have been able to obtain full earthquake cover. Cover for commercial and other properties was phased out over a period of three years, with no cover available after 31 December 1996.
	Residential properties are covered for the lesser of:
	 The replacement amount insured for in a house owner’s fire insurance policy;
	 A lesser amount specified as the limit for earthquake cover, if there is no replacement policy, with an amount insured on it in the fire policy;
	 $100,000 plus GST for a dwelling and $20,000 plus GST for personal property.
	In most cases, $100,000 plus GST will be the amount of cover under the Earthquake Commission Act. If a house is worth considerably more than this, the owners should be advised to seek additional cover up to the full replacement cost of the dwelling. T...
	Further reading

	Hinde, McMorland & Sim 10.052
	Don McMorland, Sale of Land, at 10.11-10.13
	9. SATISFACTION OF CONDITIONS
	Notice

	The question of when written notice of fulfilment is actually served was discussed in Steel Blast & Painters Ltd v City Wise Developments Limited.  The High Court considered the issue of whether or not a solicitor’s faxing a letter to another solicito...
	The tremendous importance relating to the giving and receiving of notice of satisfaction of conditions led to the inclusion of cl 1.2 in the 1999 agreement, which now appears as cl 1.3 in the current version. This clause sets out how notices between t...
	 The notice must be in writing; and
	 Sections 352 - 361 of the Property Law Act set out how notices are to be given under the Act, and together, in a general sense, form a code. However, s 354(3) allows for the provisions of the standard form agreement to be used. Under the agreement, ...
	These notices are deemed to have been served in the following cases:
	 Personal delivery – when received by the party or at the solicitor’s office;
	 Ordinary mail – on the third working day after posting to the address for service notified by the party or to the postal address of the solicitor’s office;
	 Facsimile – when sent to the fax number notified in writing by the party or to the facsimile number of the solicitor’s office;
	 E-mail – when acknowledged by the party or by the solicitor orally or by return e-mail or otherwise in writing (with the exception of return emails automatically generated).  Because of this wording, email notices are fraught with danger, both when ...
	 Document exchange – or the second working day following the date of sending to the document exchange number of the solicitor’s office; and
	 Secure web document exchange - at the time when in the ordinary course of operation of that secure web document exchange, a notice posted by one party is accessible for viewing or downloading by the other party.
	These requirements are relatively strict and you should make yourself familiar with them.
	Content of notice

	No particular wording is required, other than to state that the condition has been satisfied. When this is the only, or the last, condition requiring satisfaction, the purchaser’s solicitor might wish to avoid stating that the agreement is “unconditio...
	Consideration should also be given to any special clause that purportedly amends the requirement for written notice by setting out the way/s in which notice is to be given. In a recent High Court case, the vendor had two offers on her property (the se...
	“Arranging” finance

	The standard form agreement provides as follows under cl 10.1:
	10.1 If particulars of any finance condition(s) are inserted on the front page of this agreement, this agreement is conditional upon the purchaser arranging finance in terms of those particulars on or before the finance date.
	A case decided under an earlier edition of the sale and purchase agreement held that to “arrange finance” included a promise to lend by a mortgagee, which promise did not have to be communicated to the purchaser or to the vendor. This situation was ch...
	10.8(4) The condition shall be deemed to be not fulfilled until notice of fulfilment has been served by one party on the other party.
	Clause 10.8(4) is intended to avoid the confusion caused by cases such as Irwin v Nelson,  where the court had to examine the meaning of the words “arranging finance”. In that case the purchaser’s solicitor spoke to the vendor’s solicitor on the last ...
	Five days after the solicitors’ phone conversation, they spoke again, and the purchaser’s solicitor advised that the purchaser would be calling in at the bank in two days’ time to finalise the details regarding finance. However, on that same day the v...
	The court held that, at the date of avoidance by the vendor, no terms of finance had been agreed and discussed between the purchaser and its bankers. There was simply an agreement in principle that the finance would be made available, but there was no...
	Practical tip

	Always provide your client with a copy of the loan offer and ensure that the client is aware of the terms of the loan and any special conditions attaching to the loan offer. Make sure that there is consensus between the lender and the borrower. There ...
	 Providing a registered valuation of the security property to a minimum value;
	 Providing proof of income;
	 Obtaining life insurance on the lives of the borrowers.
	The lender may provide a copy of the letter of offer, which the purchaser must sign and return to the lender by way of acceptance of the offer.
	Where previously it was the case that finance had been “arranged” if the mortgagee had unconditionally decided to lend (even if the purchaser had not been notified), now actual notice must be given before the condition is taken as satisfied.
	Uncertain finance conditions

	Clauses 10.9 and 10.10 of the standard form agreement provide:
	10.9 Any mortgage to be arranged pursuant to a finance condition shall be upon and subject to the terms and conditions currently being required by the lender in respect of loans of a similar nature.
	10.10 If the vendor is to advance mortgage moneys to the purchaser then, unless otherwise stated, the mortgage shall be in the appropriate “fixed sum” form currently being published by the Auckland District Law Society Incorporated.
	These clauses do not provide for a situation where a contract is silent as to the amount of finance required or the lender proposed. In these cases, a contract may be held void for uncertainty (although there are no recorded instances of this to date)...
	Further difficulty is caused when a contract is conditional upon a purchaser obtaining “satisfactory” finance, on “suitable terms”, or “on terms satisfactory to the purchaser”. Finance conditions should be specific as to the amount required, the insti...
	Narrowly worded finance clauses can sometimes be used by purchasers attempting to escape from a contract, and it can be difficult for a vendor seeking to prove that finance was, in fact, available to an unwilling purchaser. Courts have stated that fin...
	In practical terms, it can be next to impossible to enforce an agreement against a purchaser who claims to be unable to arrange finance. Where no deposit has been paid the situation is compounded as there is little to hold the purchaser to the agreeme...
	Practical tip

	For a purchaser, it is preferable to have a tight finance condition, to make it easier to claim inability to satisfy the condition.
	For a vendor, the finance condition should be quite general, to enable the vendor to show that the purchaser is able to obtain the finance on the terms specified.
	LIM conditions

	The purchaser can make the LIM condition operative simply by indicating the “yes” option on the front page of the agreement. The provisions relating to the satisfaction of this condition are contained in cl 10.2 of the General Terms of Sale and are di...
	Building report condition

	This condition was introduced in the 2012 (Ninth Edition) of the standard form agreement. The purchaser signifies its desire to obtain such a report by circling the “Yes” option on the front page of the agreement.
	The precise operation of the condition is contained in cl 10.3. It provides:
	If the purchaser has indicated on the front page of this agreement that a building report is required, this agreement is conditional on the purchaser obtaining at the purchaser’s cost on or before the tenth working day after the date of this agreement...
	Note:
	 The report must be obtained by the tenth working day after the date of the agreement;
	 The report may also comment on other improvements on the property, not solely the main dwelling;
	 The report must be prepared in “good faith”, by a suitably-qualified inspector in accordance with accepted principles and methods. Presumably this means common practice of having a family member or friend (who might or might not be a builder) check ...
	 There is no provision that might allow the vendor to remedy any defects in the report, so if the purchaser wishes to avoid the agreement for non-satisfaction of that condition they can probably do so. The requirement of “good faith” applies only to ...
	Section 225 Resource Management Act

	Section 225 of the Resource Management Act implies certain conditions into agreements for sale and purchase relating to land that has been sold off a subdivision plan that has yet to be approved. These conditions have now been expressly imported into ...
	Purchaser’s obligations

	Comment has already been made on the purchaser’s obligation to obtain a “proper” building report.
	Failure by a purchaser to investigate every possible avenue for obtaining finance can be held against the purchaser. In Johnstone v Bhikha,  the agreement was conditional upon the purchaser finding finance “on terms and conditions acceptable to it”. W...
	The party or parties for whose benefit the condition has been included shall do all things which may reasonably be necessary to enable the condition to be fulfilled by the date for fulfilment.
	If a finance clause states that the purchaser requires a loan of a particular amount from a particular institution, it might be necessary for the purchaser alleging failure of the financial condition to show that he or she did apply to that institutio...
	A condition that a purchaser should sell another piece of land by a certain date is tantamount to a finance condition, although it is not expressed as such. If the purchaser waives this condition, the vendor cannot cancel the contract for non-fulfilme...
	In a Court of Appeal case, decided under the 7th edition of the standard form agreement, the Court had to decide whether a party who had agreed to purchase a property conditional on their own property selling had done enough to ensure that condition c...
	Further reading

	Don McMorland, Sale of Land, Chapter 5.07
	Hinde, McMorland & Sim 10.007 – 10.008
	10. EXTENSION OF TIME
	An enforceable contract for the sale and purchase of land must be in writing, or its terms recorded in writing, to satisfy s 24 of the Property Law Act. Likewise, any variation should be recorded in writing. An oral agreement to extend the time availa...
	However, the courts have been prepared to enforce a variation which did not comply with the requirement for writing, on the grounds that the variation was not in relation to a substantial part of the agreement. It would appear that the determining fac...
	…the Courts now find consideration where previously they would not have if by so doing they can uphold reasonable attempts by contracting parties to resolve their difficulties or to achieve a joint goal.
	An oral agreement for the extension of time for obtaining finance may sometimes be regarded as a waiver given by the vendor in respect of his or her strict rights under the contract.  In many instances, an extension of time is, in substance, a waiver ...
	Any agreement by a solicitor to extend time for satisfying a condition should be made only after she has obtained the client’s instructions, even if it is only a very short extension. By agreeing to extend the time without the client’s authority, the ...
	If the client cannot be contacted, then the best the solicitor can do is to agree not to cancel until instructions can be obtained from the client. Remember that in this situation, Rules 7 and 7.3 of the Rules of Conduct and Client Care will apply. Th...
	7.3 A lawyer is not required to disclose information to the client if –
	(a) the client has given informed consent to the non-disclosure of particular information; or
	(b) the disclosure would be likely to place at risk the health (including mental health) or safety of the client or any other person; or
	(c)  disclosure would be in breach of law or in breach of an order of the court; (see note B below) or
	(d) the information relates to a proposed retainer that the lawyer has declined
	Note A:
	See McMaskell v Benseman [1989] 3 NZLR 75 in which Jeffries J at 87 said, “The fiduciary must, in dealing with those to whom he owes such an obligation, reveal fully all circumstances that might affect their affairs, and is thus under a duty of disclo...
	Note B:
	An example of disclosure prohibited by law is when the lawyer makes a suspicious transaction report to the police under the Financial Transactions Reporting Act 1996. See section 20 of that Act. Disclosure is prohibited by these rules, for example, by...
	When met with a request for an extension of time, the solicitor must pass this request to the client immediately, and cannot simply assume that the client will agree to it. Likewise, if the solicitor receives information that the finance condition is ...
	The situation as between solicitors and clients may be summarised as follows:
	Solicitor and solicitor

	If the purchaser requires an extension of time, a request is normally made orally or in writing, giving an indication as to the reasons and the amount of time requested. Any other pertinent information with regard to the purchaser’s loan application s...
	Solicitor and client

	The solicitor must contact the client as soon as the request is received. Once the client has indicated his or her willingness or unwillingness to grant the extension, it should be confirmed by letter immediately. If the solicitor is unable to obtain ...
	Solicitor and solicitor

	Once an answer is received from the client, the solicitor for the vendor (or the party granting the extension) should provide notification in writing as to what extension has been agreed on. The notice should specify the extended date, confirm that it...
	When a date for satisfying the finance condition has been extended, it will often also be necessary to extend the date for settlement. Failure to do so may result in insufficient time between the agreement becoming unconditional and the settlement date.
	The attention of the solicitors should also be addressed to apportionments, and how they are to be treated, particularly when the property is income producing. In Kitenga Developments (Tauranga) Ltd v Supercool Marketing Ltd,  when the purchaser was u...
	Once the condition has been satisfied, notice of such satisfaction must be given to the other party: refer cl.10.8 (4). As mentioned, the requirements for the giving of notice are contained in cl 1.3 of the standard form agreement.
	Further reading

	Don McMorland, Sale of Land, at 5.08, 5.09
	Hinde, McMorland & Sim 10.086
	11. DIFFERENT FORMS OF TITLE OWNERSHIP
	Whether married or not, you should explain to your clients the options open to them concerning joint tenancies, tenancies in common, or ownership by a trust. There is no blanket rule to cover every situation, and what will be best for the individual c...
	Joint tenants

	Joint tenancy is the most common form of ownership of property for married couples, and the only form of ownership for trustees, who must act jointly. Under a joint tenancy, the surviving joint tenants become the owners of the property automatically, ...
	However, joint tenancy will not always suit the circumstances of spouses who are purchasing. Prior to the abolition of estate duty, for example, it could result in the surviving spouse’s leaving an estate liable to large amounts of estate duty. In tho...
	In the case of a second marriage, a spouse might wish to leave his or her share on death to next of kin rather than the spouse. Huge potential for conflict arises where the children of a first marriage are effectively disinherited when the surviving p...
	Joint ownership can change to a tenancy in common by the act of one or more of the tenants, or by implication. An act of severance could be implied by one joint tenant’s attempting to mortgage his or her interest in the property, an uncommon occurrenc...
	Persons owning land are deemed to be joint tenants unless otherwise stated: s 61 Land Transfer Act. The joint tenancy is created immediately the registered proprietors are entered on the title without words of severance being used in the transfer. The...
	Tenants in common

	This will be the appropriate form of ownership where co-owners want to retain their ability to deal with their share of the property separately from their co-owners. A tenancy in common will not permit surviving owners to succeed to the interest of a ...
	Gift duty was abolished for gifts made after 1 October 2011 (see the definition of “gift” in s 2(2) of the Estate and Gift Duties Act 1968; and s 61 of the Act). This means that where there are unequal contributions to the purchase price of a property...
	Partners will normally own partnership land as tenants in common in shares that equate with their shares in the partnership. Each tenant in common may apply to have a separate title issued for his or her share in the land: s 72 of the Land Transfer Act.
	De facto couples

	The Property (Relationships) Act 1976 applies to de facto relationships, including same sex de facto couples. If a couple lives together in a de facto relationship for three years, then the equal sharing provisions set out in the Act will apply, unles...
	If the parties are making roughly equal contributions to the purchase of the property then the job of the solicitor is perhaps made easier, as raising the issue is less likely to result in unintended consequences.
	However, where one party is making a disproportionate contribution to the purchase price then the solicitor is placed in a more difficult position. If the solicitor makes no mention of the equal sharing provisions of the Act to the parties at the time...
	If the solicitor does raise the issue at the time of purchase, it can frequently lead to the raising of issues between the couple that results in disputes between them.
	Much has already been written about the effect of the Act, and this material is not going to be reproduced here. However, matters that can be considered in a property agreement are:
	 How is the couple to be registered as owners of the property, ie joint tenancy or tenancy in common?
	 How are their respective beneficial interests to be calculated, eg cash contribution by each, increase in value of property, mortgage repayments, improvements to the property?
	 Who may live in the property, eg children from former relationships, family members?
	 Limits on the ability of either party to deal with their share of the property eg to sell or mortgage their share, or assign their right of occupation.
	 How are the parties to contribute to mortgage payments, rates, insurance and maintenance of the property? What happens on the default of one party?
	 How are improvements carried out by one party to be compensated for, or reflected in the shares in the equity?
	 How are adjustments to be made for lump sum mortgage reductions by one party?
	 Procedure for sale of the property, and under what circumstances a sale may be demanded. Options to purchase, and provision for payment of outgoings in the post-separation but pre-sale period;
	 Procedures for determining value of improvements, value of property, asking price and selling price;
	 Requirement for both parties to sign all necessary documents required on sale of property;
	 Make the agreement binding on executors and personal representatives;
	 Provision for payment of expenses on agreement and future sale of property
	 There must be an acknowledgment that each party has received independent legal advice;
	 Each should have a valid and current will;
	 Provision for renegotiating of agreement where there is a change of circumstances; or the inclusion of sunset clause.
	Trusts

	It is increasingly common for people to place their home or other property in a family trust. The reasons for this are varied and often result from a desire to place property out of the reach of unsecured creditors, other family members or former spou...
	The names of the trustees should be used in an agreement, not just the name of the trust. In the event of a breach the trustees will be liable and they will be sued in their capacities as trustees. The document creating the trust should be checked to ...
	The standard form agreement has express limitations on an independent trustee’s liability under the agreement. The liability is limited to the actual amount recoverable from the assets of the Trust, unless the trustee’s right to be indemnified has bee...
	Legal ownership of the land will vest in the trustees, subject to the trust in favour of the beneficiaries of that trust. The trust will not be shown on the register; the trustees will be shown as the registered proprietors of the property. Section 12...
	It is also worth remembering that a transfer of a property into the names of trustees with the intention of defeating creditors is invalid, and can be set aside. This means the creditors of the settlors are able to use the personal asset to recover th...
	Agents

	A party to a contract is entitled to have the contract signed by an agent. However, the requirements of s 24 of the Property Law Act must be met, namely that:
	… a contract for the disposition of land is not enforceable by action unless—
	(a)  the contract is in writing or its terms are recorded in writing; and
	(b)  the contract or written record is signed by the party against whom the contract is sought to be enforced.
	In practice this means the contract will not be enforceable against a party who signs by an agent, unless either the name of the principal party is disclosed and entered on the contract, or the agent is named in the contract and agrees to be bound as ...
	In Hawkes Bay Central Gun Club Inc v Hood & Others, High Court Napier M33.92 8/7/93, the plaintiff, as purchaser, failed to have an agreement for sale and purchase of land specifically performed because the vendor’s estate agent, who signed on behalf ...
	In a case where the court looked behind the agency to identify the principal, a contract had been signed by an agent for a non-existent company, but the contract was not invalidated or unenforceable under the (then) Contracts Enforcement Act 1956: the...
	In another case, the defendant was held personally liable after signing a contract “as agent for a company to be formed”.
	For the situation where the agent signs as agent for a disclosed principal, see Harris v Cooper.
	The situation regarding agents and nominees is specifically addressed in the standard form agreement in cl 1.4(2). This provides:
	Where the purchaser executes this agreement with provision for a nominee, or as agent for an undisclosed or disclosed but unidentified principal, or on behalf of a company to be formed, the purchaser shall at all times remain liable for all obligation...
	Accordingly, it is not possible to hide behind the words “as agent for a company to be formed”, or for a principal that is not disclosed on the face of the agreement. The person executing the agreement will remain primarily liable under both scenarios.
	Nominees

	Generally, a purchaser has the right to require the vendor to transfer title to any third party nominated by the purchaser, whether or not the words “or nominee” appear in the contract. It was generally thought that the nominee could not sue or be sue...
	The author of a 1988 article in Butterworths Conveyancing Bulletin summarised the situation regarding the use of nominees in contracts by saying:
	It is now time to stop using the words “or nominee” in agreements for sale and purchase ... the words are superfluous and of no positive effect whatsoever, but they may have a negative effect in seducing persons into believing that they do have a posi...
	But times have changed since 1988 and the use of those words now takes on some importance.
	In Laidlaw v Parsonage & Anor  the Court of Appeal held that unless the words “and/or nominee” were put on the agreement, then a nominee purchaser was unlikely to be able to take advantage of the Contracts (Privity) Act 1982 (CPA) and sue for any loss.
	In this case, the purchaser nominated his family trust as purchaser, and the property suffered weathertightness problems. The trustees sued under breach of warranty provisions in the standard form agreement, but the vendor argued the trustees were not...
	Where the purchaser has made a nomination, the purchaser will remain liable under the contract, unless expressly released by the vendor from the purchaser’s obligations. In a transaction to which GST applies, the supply can now take place between the ...
	Further reading
	Married Couples


	Hinde, McMorland & Sim 9.083 - 9.020, 10.004, 10.032
	Fisher, RL Matrimonial Property, 2nd ed, 1984
	De Facto Couples

	“De Facto Relationships Again – The Equity of the Non-Owning Spouse”, 5 BCB 125
	Agents

	Part 10 Companies Act 1993
	Section 6, Property Law Act 2007
	Don McMorland, Sale of Land, Chapter 1
	Lambly v Silk Pemberton Ltd [1976] 2 NZLR 427
	12. THE TRANSFER
	The electronic transfer must be prepared by the purchaser’s lawyer in the Landonline workspace a reasonable time prior to settlement, and preferably at least five working days prior. It is acknowledged there will be circumstances where there is little...
	When preparing the electronic transfer, the lawyer must take care to get the names of the parties correct, and to ensure that the names correspond exactly with the other documents registered or to be registered. This means describing the vendors exact...
	Transfer preparation - electronic

	While the same underlying principles apply as with an electronic mortgage, much of the information is automatically displayed in the prepare screen.
	The correct title reference and names of the registered proprietors will automatically display. The surname should not be in capitals.
	It is possible to change the names to cater for a prior pending dealing that will change proprietorship, such as a transmission.
	(The title reference and mortgagor names will be carried forward from the electronic transfer, if this has already been prepared.)
	There is a pre-validate option at both an instrument and dealing level. Pre-validate checks the instrument (or dealing) to verify that if the instrument were submitted for registration at that point in time, it would be successfully registered. It doe...
	 When first prepared;
	 Prior to certify and sign;
	 Prior to settlement (of the whole dealing);
	 Prior to submitting for registration (of the whole dealing).
	An e-dealing may be created for new title dealings once the new title references have been allocated. This means there is no need to wait for the titles actually to issue before preparing the dealing and instruments.
	Every transfer processed as an e-dealing requires an Authority and Instruction form to be completed. These are available from the appendices to the NZLS e-dealing Guidelines. There are three types, which cater for private individuals, private corporat...
	The details of the information required for an Authority and Instruction form and the method of execution is contained in detail in the NZLS Property Transactions and e-dealing Practice Guidelines, which are available by logging in to the Property Law...
	Functionality has been introduced to allow dealing with proprietorship interests separately, allowing the addition of specific provisions by way of text or image attachment, and dealing with part title interests.
	The introduction of Land Transfer Tax Statements under ss 156B & 156C of the Land Transfer Act 1952 means that transfers cannot be registered until the required tax information for all parties is entered into the Landonline system.
	Statements are required from both the transferor (vendor) and transferee (purchaser) for all transactions.  Generally, the transfer of main (family) homes by individuals does not require practitioners to obtain IRD numbers from the parties.  This does...
	There can be tricky issues on transfers outside of the main transactions, including the severing of a joint tenancy, which previously could be achieved unilaterally, but now requires tax statements from both parties.
	Further reading

	Don McMorland, Sale of Land, at 11.02, 11.06
	13. ELEMENTS OF A SETTLEMENT STATEMENT
	The following items are commonly included in a settlement statement:
	 Purchase price;
	 Amount of deposit paid;
	 Rates and outgoings apportioned;
	 Rents and profits apportioned;
	 GST payable on purchase price;
	 Bond for rent held;
	 Vendor mortgage;
	 Any credits or allowances given by the vendor, eg body corporate contributions.
	Clause 3.5 of the standard form agreement provides that:
	The vendor shall prepare, at the vendor’s own expense, a settlement statement. The vendor shall tender the settlement statement to the purchaser or the purchaser’s lawyer a reasonable time prior to the settlement date.
	The definition of “settlement statement” is contained in cl 1.1(21). It is:
	“Settlement statement” means a statement showing the purchase price, plus any GST payable by the purchaser in addition to the purchase price, less any deposit or other payments or allowances to be credited to the purchaser, together with apportionment...
	If an outgoing is not apportionable it must be excluded. A fixed charge is not apportioned, because it is the vendor’s duty to transfer the property free of encumbrances and charges. For example, where the vendor has paid a lump sum contribution for a...
	The vendor must pay all rates and water rates, ground rents, power, gas and telephone up to and including the date of settlement. It follows that apportionment of outgoings and incomings must be calculated on the basis that the vendor is in possession...
	The standard form agreement also provides (cl 9.2(3)(b)) that periodic outgoings shown in the pre-settlement statement shall be apportioned.
	The vendor’s solicitor must check that all rates are paid according to the settlement statement, and that the water meter reading is ordered (if there is a meter on the property), and the resulting account paid. It is normally left to the vendor to ar...
	It is usual for Regional Council rates to be billed separately in the areas where the district and regional councils are separate. In that case, it will be necessary to obtain rates particulars from the regional council, and include a separate apporti...
	Apportionment of rates

	The following methods and suggestions won’t change whatever agreement is used.
	Territorial authorities levy rates on a rating year, which runs from 1 July until 30 June in the following year. Most territorial authorities invoice rates by four approximately equal instalments payable in approximately August, November, February and...
	Be aware that in addition to payment of territorial authority rates, a vendor may be liable for regional council rates, which may be levied quite separately. If such rates are payable, then they should also be apportioned in the settlement statement.
	The method of apportioning rates on settlement will vary according to the time of year, and what payments have been made by the vendor towards that year’s rates. There are three ways of adjusting the rates on settlement:
	Example 1 (settlement date 25/8/xx)

	In settlements taking place in July or August, rates apportionments will usually be calculated on the basis of the previous year’s rates, as the territorial authority will usually not establish a new rates levy until several months into the rating yea...
	The apportionment is made as follows:
	Example 2 (settlement date 14/1/xx)

	The second method of calculation will be appropriate where at the date of settlement two or more instalments of rates will remain unpaid. Essentially there are two parts to the calculation:
	 The first part will appear in the statement as a credit representing the vendor’s share of the total annual rates from 1st July to the settlement date; and
	 The second part is the total of any rate instalments paid or to be paid by the vendor, and will appear in the statement as a debit to the purchaser.
	(Note: In the above example the net debit to the purchaser for rates is $73.17. This amount could alternatively be shown in the debit column of the statement and the above calculations shown to the left of the debit column.)
	Example 3 (settlement date 14/3/xx)

	The third method of calculation of the apportionment will apply where the rates have been, or will at the date of settlement have been, paid by the vendor to the end of the current rating year. This method of apportionment is appropriate when there a...
	(Note: the above calculation does not show a separate daily rate. This may be found by dividing the annual rate by 365, showing the daily rate to the nearest cent, and then multiplying by the number of days. The resulting apportionment will be slightl...
	When the vendor has paid some but not all of the instalments, apportionments should not be made on the basis that the vendor has paid the rates up to a particular date, (normally up to the end of the current instalment period), unless care is taken to...
	It is usual for rates to be apportioned on the basis that the vendor will pay all instalments falling due for payment before the settlement date. Generally, the vendor will not insist on paying all instalments for the rating year before or on settleme...
	Where the second method of apportioning rates is used, a rates instalment may be due a short time after the settlement date and the rates instalment notice has already been issued by the territorial authority. It is important to ensure that (where the...
	Where the rates include a levy in respect of a particular item, for which the vendor became liable prior to contracting to sell, that levy should be left out of the apportionment as being the sole responsibility of the vendor.
	When you are acting for the vendor it is essential that you seek confirmation from the local authority what rates have been paid for that year, and whether there are any arrears from previous years, unless the vendor actually brings in the receipt for...
	 What the annual rates for the property are;
	 What has been paid to date;
	 When the next instalment is due;
	 How much each instalment is;
	 Whether there are any arrears or penalties owing.
	Water rates

	Also check whether there is anything owing on the water account when ordering the special water meter reading. It is recommended that $300 be withheld from the sale proceeds to cover payment of the special water meter reading. If the account is going ...
	Ideally, the water meter reading should be obtained prior to settlement, so that the account is in the solicitor’s hands on settlement date. The solicitor will then be aware of the extent of the client’s liability for water rates, before giving any un...
	Subdivided land

	Where land is subdivided, territorial authorities do not issue separate rates demands for the resulting lots until the next rating year, meaning that the land may be block-rated from the time of the subdivision until around the following August or Sep...
	The Auckland District Law Society has ruled that rates should be apportioned on the basis of area as this method is simpler and has certainty.
	However, the area basis may not always be appropriate, because the value of the property as a whole may have been affected by specific attributes, which result in differing values for particular lots in the subdivision.
	An example would be where part of the subdivided land enjoys beach frontage. In such a case an alternative method should be adopted, such as an apportionment based on sale price.
	Bear in mind that in the following rating year, the situation will correct itself, as the receipt by the local authority of notices of sale will generate a separate rates account for the land.
	In a letter published in the Northern Law News, the Senior Rates Clerk of the old North Shore City suggested that, where the original owner does not retain an interest in a subdivided or cross leased property, then the rates should be cleared in full ...
	For the purchaser’s own protection, payment of all rates owing on the land should be required on settlement. If the subdividing vendor fails to pay all of the rates on the land, the purchaser/s of lots in the subdivision will have little control over ...
	The apportionment of rates, when subdivided land has been sold, is usually carried out showing the area of land being sold divided by the total area of the land on which the rates were levied. Thus the area being sold (28322 m2) is divided by the tota...
	28322
	= .43
	65270
	The annual rates bill for the entire property ($1,105.78) is multiplied by .43, giving the portion to be sold an annual rates bill of $475.49, in our example. The apportionment is then made from the settlement date of 6th March until the completion of...
	Further reading

	Don McMorland, Sale of Land, at 11.08
	14. SETTLEMENT ELEMENTS
	What has to be satisfied

	The following comments are relevant whatever agreement is used.
	The purpose of settlement is for the vendor to provide on the settlement date the transfer instrument, and all other relevant instruments, in registrable form, for the purpose of registering the transfer and conferring title on the purchaser.  Unless ...
	The elements involved in a settlement are well summarised by s 172A(2) Land Transfer Act 1952, which states:
	…a transaction is settled when the purchaser pays, gives or otherwise makes available to the vendor the purchase money or other consideration, either in full or to the extent necessary to entitle the purchaser, in terms of the agreement or arrangement...
	First, the purchaser must receive all documents necessary to provide clear title; second, they need to be registrable. The Land Transfer Act provides that no instrument shall be effectual to pass any estate or interest in any land under the provisions...
	In conveyancing transactions, it is often useful to attach to the file a checklist of items to be attended to. The checklist may include many steps not necessarily applicable to every situation, and they may not always take place in the same chronolog...
	Strata/unit titles

	Additional requirements arise when you are dealing with the sale or purchase of land comprised in a strata or unit title. These requirements are contained in cl 9 of the standard form agreement.
	Under the standard form agreement, at least five working days before the settlement date the vendor must provide to the purchaser a certificate of insurance for all insurance policies taken out by the body corporate as required by s 135 of the UTA, as...
	(a) the unit number; and
	(b) the body corporate number; and
	(c) the amount of the contribution levied by the body corporate under s 121 of the Act in respect of the unit being sold; and
	(d) the period covered by such contribution; and
	(e) the manner of payment of the levy; and
	(f) the date on or before which payment of the levy is due; and
	(g) whether a levy, or part of a levy, due to the body corporate is unpaid and, if so, the amount of the unpaid levy; and
	(h) whether legal proceedings have been instituted in relation to any unpaid levy; and
	(i) whether any metered charges due to the body corporate are unpaid and, if so, the amount of unpaid metered charges; and
	(j) whether any costs relating to repairs to building elements or infrastructure contained in the unit are unpaid and, if so, the amount of unpaid costs; and
	(k) the rate at which interest is accruing on any money owing to the body corporate by the seller; and
	(l) whether there are any proceedings pending against the body corporate in any court or tribunal; and
	(m) whether there have been any changes to the body corporate operational rules since
	(i) the additional disclosure statement, if one has been provided; or
	(ii) the pre-contract disclosure statement.
	Summary of requirements under 2010 Act

	Under s 147, the seller must, no later than five working days prior to settlement, provide a disclosure statement (called a pre-settlement disclosure statement) to the buyer that must contain the information set out above.
	The statement must contain a certificate given by the body corporate, which certifies that the information in the statement is correct. Section 147(4) allows the body corporate to withhold a certificate if any debt due to the body corporate by the uni...
	The vendor is not permitted to apportion any contributions to any long-term maintenance fund, contingency fund or capital improvements fund: cl 9.2(3)(b) of the standard form agreement.
	The body corporate’s duties to insure include:
	 Insuring and keeping insured all buildings and other improvements on the land to the full insurable value;
	 Taking out any other insurance required by law. The body corporate may take out other insurance if it considers it practical to do so;
	 Notifying the insurer before any work, such as additions or structural alterations, is done.
	The body corporate raises a levy on proprietors, in proportion to their ownership interest, to cover insurance premiums.
	The policy taken out by the body corporate is known as the principal insurance policy. Because one policy may cover a large number of units, all with different proprietors and mortgagees, it is the duty of the body corporate to keep the insurance comp...
	Every unit proprietor, and every mortgagee under a registrable mortgage, has an insurable interest (s 134(3)), and the policy cannot be cancelled until the insurance company has given written notice to every unit proprietor and mortgagee pursuant to s...
	Under the insurance provisions described, there is no right for a mortgagee of a unit to direct how insurance proceeds are to be applied in the event that the premises are damaged or destroyed: s 136(6). Accordingly, there is provision in s 137 for a ...
	Section 137(1) also permits a proprietor to take out his or her own insurance on the premises. This may be advisable should there be any doubt as to whether the body corporate has carried out its obligations under the Act, but should not normally be n...
	An issue of great importance to conveyancers under the 1972 Act was the s 36 certificate, required under that Act. This was a certification by the body corporate of various matters to do with the amount of contributions of the proprietor; the manner a...
	The 2010 Act changed this entirely.
	Under s 146, the seller must provide a pre-contract disclosure statement to the seller, which must contain certain information and be in the prescribed form (under the regulations). Yet the Act contains no sanction if this is not provided. One school ...
	Under s 147, the seller of a unit must, no later than five working days prior to settlement, provide a disclosure statement (called a pre-settlement disclosure statement) to the buyer. This must contain the prescribed information (from the regulations...
	The pre-settlement disclosure statement must be dated and signed by the seller or a person authorised by the seller: s 152. The certificate by the body corporate must certify the information in the pre-settlement disclosure statement is correct. Secti...
	Section 148 allows the buyer to request further information in certain circumstances, and importantly, s 149 allows the buyer to delay settlement by five working days if the pre-settlement disclosure statement is not provided by the due time.
	Under s 150, the seller must rectify inaccuracies in any of the required disclosure statements, even if the statements were accurate at the time they were given. If this applies, a further pre-settlement disclosure statement must be provided, and the ...
	Section 151 is an important section. It allows the buyer to cancel the agreement if no pre-settlement disclosure statement is given within the timeframes allocated, and where the buyer does not postpone the settlement. To be able to cancel, the buyer ...
	Failure to provide the insurance certificate does not lead to cancellation, but the buyer is able to delay settlement: cl 9.3 of the standard form agreement.
	Finally, s 153 provides that the buyer is entitled to rely on any of the disclosure statements as being correct.
	Under the standard form agreement, the vendor gives some warranties and undertakings in cl 9, of which the most important are:
	9.2 …
	(1) Apart from regular periodic contributions, no contributions have been levied or proposed that have not been disclosed in writing to the purchaser.
	(2) Not less than five working days before the settlement date the vendor will provide:
	(a) a certificate of insurance for all insurances effected by the body corporate under s 135 of the Act; and
	(b) a pre-settlement disclosure statement from the vendor, certified correct by the body corporate, under section 147 of the Act. Any periodic contributions to the operating account shown in that pre-settlement disclosure statement shall be apportione...
	If the vendor does not comply with these requirements, then settlement is deferred to the fifth working day following the date those items are actually provided to the purchaser: see cl 9.3, and ss 149 & 150 of the UTA.
	The purchaser can waive deferment of the settlement date, but that does not amount to a waiver of the right to a proper apportionment of outgoings.
	There have been two new provisions added to the standard form agreement, which were not in prior versions. The first is new cl 9.4. This says that the facsimile number of the purchaser’s solicitor shall be the service facsimile for the purposes of ser...
	The second one is the very next clause, cl 9.5, which allows for deductions to be made against the purchaser for any additional disclosure statement the purchaser requests. These deductions are made in the settlement statement (if the matter proceeds ...
	Checklist for purchaser’s solicitor

	 Receive and peruse agreement OR receive instructions, prepare agreement and have it executed;
	 Check to see if pre-contract disclosure statement accompanies agreement if strata title;
	 Diarise all dates;
	 Obtain title search, copy of deposited plan, cross leases and flats plans, body corporate rules if applicable, details of all encumbrances on title with copies of documents, including restrictive covenants, easements and other encumbrances. Ensure t...
	 Initial attendance with client – discuss all aspects of the purchase, including how purchaser is to be described on the title, and, if more than one person whether property is to be held as a joint tenancy or tenancy in common. Explain the implicati...
	 Ascertain whether the deposit has been paid and to whom it was paid;
	 Discuss the need for valuations, building reports, LIMs or PIMs and order LIM or PIM if required;
	 Check whether Overseas Investment Office approval is required;
	 If possible, provide a fees estimate – send engagement letter;
	 Discuss insurance and advise purchaser that the interest of any mortgagee will need to be noted on the policy;
	 Write to the vendor or vendor’s solicitor and advise that you are acting. Confirm any conditions of the contract in writing as necessary;
	 Make any necessary requisitions under cl 6.2 of the standard form agreement;
	 Notify vendor’s solicitor that all conditions satisfied;
	 Ensure that arrangements for finance are in hand and provide whatever assistance is required;
	 Where a development site on a cross lease property is being purchased, ensure the vendor has provided a copy of the power of attorney and deed of covenant on settlement;
	 Receive and prepare mortgage instructions, check the terms and conditions of the loan with your client, have mortgage documents executed by client, and attend to disclosure;
	 Set up e-dealing, and send sale notices to vendor’s solicitor (should be at least five working days before settlement date);
	 Check that vendor pre-settlement statement is accompanied by body corporate certification, and that body corporate insurance certificates are received (for strata titles);
	 If a power of attorney has been used, has a certificate of non-revocation been signed, or a declaration executed if an Enduring Power of Attorney is used?
	 Receive and check settlement statement from vendor’s solicitor;
	 Prepare a statement for the client attaching a copy of the vendor’s settlement statement, your fees invoice, and a statement detailing mortgagee’s loan payment particulars, giving a net figure that client will need to remit by settlement date;
	 Obtain guaranteed search as close to settlement date as possible, but no later than the day prior, to allow sufficient time to resolve any problems;
	 Obtain a PPSR search;
	 Forward solicitor’s certificate to the financier, after ensuring compliance with all of the financier’s instructions;
	 Ensure that keys will be available on settlement day, or that arrangements have been made for them to be handed over;
	 Advise client concerning connection of utilities (eg power, gas, water, telephone if any of these have been disconnected), and payment of next instalment of rates;
	 Advise client concerning inspection of property prior to settlement, and make arrangements for this if necessary;
	 Receive mortgage advance and client’s funds;
	 Check the e-dealing to ensure all instruments have been certified and signed and pre-validate the entire dealing;
	Following settlement

	 Submit the dealing to LINZ;
	 Obtain post-registration search to verify registration (this is an automated option with e-dealing);
	 Give any notices required to be given to tenants;
	 Forward a search of the registered security documents and post-registration title search to mortgagees;
	 Forward search of title to client;
	 Forward completed statements to client, if necessary, with a full report;
	 Check that trust account balance is zero;
	Checklist for vendor’s solicitor

	 Receive and peruse agreement, and diarise all dates;
	 Obtain title search and note what is required to obtain clear title;
	 Initial attendance with vendor to discuss all matters relating to the sale. Discuss with the vendor:
	– Any notices required to be given under the lease or the Residential Tenancies Act
	– The implications of the Overseas Investment Act and any consents required
	– Confirm whether the deposit has been paid and if so to whom
	– Discuss payment of fees and provide an estimate if possible
	 Ensure that the property is fully insured;
	 Contact purchaser’s solicitor and confirm condition dates. Seek written confirmation of satisfaction of conditions, as required;
	 Give any required notice to tenants;
	 Advise mortgagees of settlement date, and request discharges of mortgage and repayment statements;
	 Obtain pre-settlement disclosure statement certified by body corporate (if strata title), and insurance certificate, and forward to purchaser;
	 Overseas Investment Act requirements met/sealed order of Overseas Investment Office obtained;
	 All prior unregistered dealings registered;
	 Check if vacant possession and keys available;
	 All tenancy agreements on hand, if property sold subject to tenancies;
	 Where a development site on a cross leased property is being sold, is there a signed power of attorney and deed of covenant?
	 Repayment statement from mortgagee received and checked with client;
	 Check that deposit has been received by real estate agent and check real estate agent’s statement; collect balance of deposit from real estate agent if not already received;
	 Place deposit in interest bearing account, or account to vendor, or its mortgagee, for deposit;
	 Discharge/s of mortgages, withdrawals of caveats and any charges, executed and on file (or available and held by other solicitor);
	 Purchaser’s solicitor has created the e-dealing and advised dealing number;
	 Sale notices received from purchaser’s solicitor
	 Special water meter reading obtained or ordered for settlement date;
	 Checked with local authority (and regional authority where relevant) amounts required to clear rates;
	 Settlement statement prepared and forwarded to purchaser’s solicitor along with the appropriate undertakings;
	 All charges, outgoings paid, released or satisfied;
	 Check that no obligations on vendor under special conditions of contract are outstanding;
	 Any notices required from vendor to tenant given and are on file;
	 Consent of lessor obtained where leasehold estate;
	 Confirm settlement arrangements with purchaser’s solicitor and mortgagees.
	Following settlement

	 Repay mortgages;
	 Forward notices of sale to local authority;
	 Pay commission to real estate agent, if not taken in full from the deposit;
	 Pay outstanding rates as per settlement statement and undertakings;
	 Receive and pay special water meter reading;
	 Account to vendor for balance of sale proceeds and report to client;
	 Advise client regarding telephone, mail etc;
	 Check that the trust account balance is zero;
	 Advise body corporate of change of ownership;
	 Report in full to client.
	Place of settlement

	Traditionally, the purchaser sought out the vendor and tendered the purchase price. Accordingly, settlement would take place at the office of the vendor’s solicitor, or if the property was mortgaged, at the office of the first mortgagee. There is no s...
	These days, settlement can be made by SCP (same day cleared payment) or personal settlement. The only requirement is that payment is made in cleared funds.  Many firms settle by SCP to the vendor’s solicitor’s trust account, and guidelines for such se...
	Undertakings
	What you can ask for


	Undertakings generally asked for are those covering matters that give effect to what has been agreed to between the parties, or that are needed for one of the parties to comply with its obligations. Examples of undertakings commonly asked for are:
	 To pay all outstanding rates either prior to settlement, or post settlement, from sale proceeds;
	 To obtain a special water meter reading for settlement date (or earlier) and to pay the resulting account;
	 To forward all documents of title, or submit e-dealing (usually described in detail), immediately following settlement;
	 To pay solicitors’ costs on a vendor mortgage;
	 To refund moneys held (for whatever reason);
	 To instruct a real estate agent to release keys to a purchaser client;
	 To give notices required (eg to a tenant).
	The above list is by no means exhaustive, but simply provides examples of the undertakings more commonly used. What undertakings will be asked for depends entirely on the transaction involved, and what is required to complete it in the exact manner co...
	When dealing with staff from another firm, you are entitled to assume that the staff member involved, even if a non-lawyer,  can give the undertakings necessary to facilitate settlement. Accordingly, undertakings given by secretaries are to be observe...
	What you can give

	A practitioner should never give an undertaking that he or she is, or may be, unable to honour. A “best endeavours” undertaking may be the best that can be offered, but only if there is a real possibility that the undertaking can be satisfied. When gi...
	Personal undertakings should be given only in respect of matters over which the solicitor has total control. There can be no aspect of the undertaking that could ever be taken out of the hands of the practitioner. Every practitioner has a professional...
	It is important to distinguish between a personal undertaking of the practitioner, and an undertaking given on behalf of the client. Where the undertaking is given on behalf of the client it should be worded very carefully, so that there is no doubt w...
	“I personally undertake to …”
	“As solicitor and agent for ABC and not personally, I undertake to …”
	Where a personal undertaking is given it can be enforced by the court, regardless of whether the solicitor is able to honour it. The danger is that an undertaking purportedly given on behalf of the client may be construed as being given by the practit...
	A personal undertaking given by a practitioner, which depends upon the authority of the client, will bind the practitioner whether or not the client actually provides the authority. The practitioner will continue to be bound even if the client changes...
	It does not need repeating that as the partners of the firm are bound by undertakings given by employees, they should be consulted. It is well established that an undertaking given by a clerk or secretary (as well as professional staff) will be enforc...
	Undertakings to a purchaser’s solicitor or legal executive to obtain a discharge of mortgage can usually be given where the firm providing the undertaking is holding the funds required to repay the mortgage, and the mortgagee is an institution. Where ...
	Undertakings concerning payment of rates or water rates should not be given unless the solicitor is sure that she is holding sufficient funds to clear the rates. The solicitor should personally check the position with the relevant local authority, and...
	Remember that unpaid rates constitute a charge on the property and the purchaser’s solicitor is entitled to proof that there are no outstanding rates on the land. Although the standard form agreement does contain a warranty that there are no arrears o...
	Undertakings should always be given in writing if possible. Even though an oral undertaking can be enforced against a solicitor, major problems of evidence are likely to arise. If an oral undertaking is given, one party should always confirm by fax as...
	Time of settlement

	In the 2007 case of Rick Dees Limited v Larsen, the purchaser was due to settle on the purchase of 6 units, and was under settlement notice to do so. At about midday on the last day of the notice, the vendor’s solicitors attempted to alter their settl...
	The Court of Appeal held that the only contractual obligation upon the purchaser was to settle by 5.00pm. The court said that all that meant was that the funds had to be deposited by that time. There was no contractual obligation to confirm settlement...
	The Supreme Court overturned this decision.  It held that the giving of the confirmation of settlement was as essential as the payment itself. It also commented that the giving of settlement requirements by a vendor does not alter the agreement terms ...
	It is possible for an agreement for sale and purchase to specify the time of settlement, but usually it will just state the date. The 1999 edition of the standard form agreement did not specifically state when the settlement date was, but only the pos...
	Clause 1.1(20) of the standard form agreement state that the settlement date means “the date specified as such in this agreement”. Clause 3.1 says the vendor shall yield the property with vacant possession on the settlement date, unless the property i...
	The parties may set some date other than the settlement date for possession date, but ordinarily they will be the same day.
	Unless a particular time is specified in the agreement, the parties are free to settle at any time during the working day named in the contract as the settlement date, provided that settlement takes place by 4pm. Penalty interest will be payable for a...
	The Ninth Edition standard form agreement now defines a remote settlement as one that followed the NZLS Guidelines: cl 1.1(18).  The updated version of these (April 2015) muddies the waters to an extent on the issue of the communication of the settlem...
	In practice, most settlements take place by:
	1. The purchaser’s solicitor banking the settlement funds to the vendor’s solicitors trust account, then;
	2. The purchaser’s solicitor sending a fax to the vendor’s solicitor confirming that settlement funds have been so lodged, then;
	3. The vendor’s solicitor receiving the fax.
	Until the Court of Appeal case of Rick Dees Limited v Larsen, settlement could reasonably be interpreted as having taken place at any one of these times, leaving uncertainty as to when settlement had occurred.
	The consequences of settling “late” can be considerable. If settlement takes place at 4.30pm on Thursday, only one day’s penalty interest will be payable. If settlement takes place at 4.30pm on a Friday, three days’ penalty interest is payable. This c...
	McMorland  has previously said that the last-minute settlement rule applies only to settlements being done “some other way” from facsimile settlements. However, cl 3.8 does not contain any express exclusion in relation to facsimile settlements. Indeed...
	3.10 The parties shall complete settlement by way of remote settlement, provided that where payment by bank cheque is permitted under the NZLS Guidelines, payment may be made by the personal delivery of a bank cheque to the vendor’s lawyer’s office, s...
	“Remote settlement” is defined in cl 1.1(18) as:
	…settlement of the sale and purchase of the property by way of the purchaser’s lawyer paying the moneys due and payable on the settlement date directly into the trust account of the vendor’s lawyer, in consideration of the vendor agreeing to meet the ...
	It would appear that McMorland is referring to the practice of providing to the solicitor for the purchaser the written requirements  applicable where settlement is to take place by facsimile – these requirements usually state that if settlement is to...
	There appears to have been no attempt to date to define what “delay of the purchaser” means. It could validly be argued that a long Friday afternoon queue at the bank is not the fault of the purchaser, nor a delay caused by a party, to whom the purcha...
	Clause 1.1(30) of the standard form agreement provides that “A working day shall be deemed to commence at 9.00am and to terminate at 5.00pm.”  Therefore, if a contract is not settled by 5.00pm on the day nominated for settlement, the non-defaulting pa...
	Clause 1.1(31) provides that (unless a contrary intention appears) “a party is in default if it did not do what it has contracted to do to enable settlement to occur, regardless of the cause of such failure.”
	The standard form agreement does not prevent the service of a settlement notice outside of a “working day”. However, the day of service of a settlement notice is excluded in calculating the twelve working days required under cl 11.2. Extreme care shou...
	Tender of settlement

	In earlier versions of the standard form agreement it was not clear in what form payment of the purchase price of a property had to be. However, recent developments in the law now make it clear that a bank cheque is legal tender for the purposes of se...
	In Williams v Gibbons,  the Court of Appeal stated:
	We are satisfied that the time has now arrived ... and that what has been accepted in practice by all involved in this field for so many years should be formally recognised by the courts – namely, that in contracts for the sale of land there is an imp...
	This case followed the Court of Appeal judgment in Yan v Post Office Bank Limited,  where it was held that the bank could not stop payment on a bank cheque made out in favour of an innocent third party, when the consideration for that bank cheque fail...
	Matters such as total failure of consideration, which will entitle a bank to dishonour a “bank cheque” as between itself and its customer, will not avail the bank when its cheque is made out to a named payee, and the bank entrusts the cheque to its cu...
	Further reading

	ADLS, Rulings Manual, 1992 Undertakings by Employees 1 – 19.1
	DW McMorland, “Bank Cheques on Settlement”, 6 BCB 233
	Don McMorland, Sale of Land, Chapter 11
	Hinde, McMorland & Sim 10.086
	15. GUARANTEED SEARCH
	Section 172A of the Land Transfer Act 1952 contains a statutory protection for purchasers who obtain a guaranteed search within the 14 days prior to their settlement date.
	If a guaranteed search is obtained within that time, and the purchaser subsequently suffers a loss through the registration of another instrument relating to that land, then a claim can be brought against the Crown for recovery of compensation, provid...
	 No entry or memorial in the register relating to the other registration shows in the search; and
	 The adverse registration was made within two months of the settlement date, or the sooner registration of the documents giving effect to the transaction.
	Accordingly, the purchaser’s solicitor:
	 Must obtain a guaranteed search within the 14 days preceding the settlement date; and
	 Should register the transfer and other documents at the earliest practicable date, but in any event not later than two months from the date of settlement.
	An extension of the two months allowed may be granted if it is shown that the delay in registration was not the fault of the purchaser, or his solicitor or agents doing the registration.
	Although s 172A arguably covers only purchasers, the Auckland District Law Society has ruled that it also covers mortgagees.
	Purchasers’ solicitors who find themselves involved in a delayed or partial settlement should be aware of the definition of “settlement” for the purposes of s 172A, and ensure that they have a guaranteed search dated within 14 days of “settlement” as ...
	It should be noted that where the Crown has paid compensation under s 172A, to the extent that the purchaser’s loss resulted from negligence of the purchaser’s solicitor, the Crown can recover compensation from the solicitor. It should be remembered t...
	The term “guaranteed search” is not strictly accurate, and it is important to understand that the obtaining of this search does not prevent registration of adverse documents by a third party. If protection of this kind is required then a caveat may be...
	A purchaser wishing to claim compensation from the Crown must first become registered (presumably subject to the adverse interest in question - impossible if it is a caveat) before a claim is made, and must show that all possible steps have been taken...
	There are differing opinions among practitioners as to the value of, and preferred procedures concerning guaranteed searches. Any settled policy or practice will need to address these questions:
	 Should a guaranteed search be obtained always, sometimes, (when?) or never?
	 At what stage in the settlement process should the search be obtained?
	 What further steps (if any) should be taken to avoid the possible “clawback” of compensation from the crown on the grounds of solicitor’s negligence?
	There is still a need for a guaranteed search even with electronic registration as there remains a period between settlement and registration when another transaction could be lodged for registration. Even though the time lapse between settlement and ...
	Where mortgage finance is involved, these questions are largely academic, as the mortgagee will have specific requirements concerning the obtaining of a guaranteed search, and these requirements must, of course, be met.
	Further reading

	Don McMorland, Sale of Land, at 11.03
	ADLS Rulings Manual at 4.10
	16. MODES OF SETTLEMENT
	In person

	Although remote settlements  are now the norm, a solicitor is entitled to insist that a transaction takes place in person, rather than relying on undertakings and the electronic banking system.
	The convention was traditionally that settlement followed title - when “titles” took physical form. Accordingly, if the vendor had mortgaged the property the subject of the sale, and had to repay that mortgage in order to secure the release of the tit...
	Remote settlements/electronic transfer of funds

	The Property Law Section of the New Zealand Law Society has produced practice guidelines for remote settlements, which can be found in Schedule 1 to this book.
	When funds are lodged to the vendor’s solicitor’s trust account after 4pm on settlement date, but prior to the bank closing for business, and the fax confirming payment in accordance with the guidelines is received by the vendor’s solicitors on the sa...
	When completing a trust account receipt for the vendor’s solicitor’s trust account, date the receipt on the day the moneys were actually paid in, even though verification of the deposit may not be possible until one or several days following settlement.
	A few words of warning concerning remote settlements are contained in the NZLS seminar book What to do When the Contract Goes Wrong (1994):
	It is a very definite breach of a lawyer’s contract of retainer if purchase moneys are not obtained for a vendor or title is not obtained for a purchaser or mortgagee ... [t]he common use of fax settlements is no doubt a response to the ease with  whi...
	The introduction of “last minute settlements” highlighted the need for definition as to when payment is deemed to have been made, when a remote fax settlement is used. Prior to Rick Dees Limited v Larsen (mentioned previously), there were three possib...
	 When funds are lodged to the vendor’s solicitor’s trust account at the bank;
	 When the purchaser’s solicitor transmits a facsimile undertaking that the settlement moneys have been lodged to the vendor’s solicitor’s trust account;
	 When the vendor’s solicitor receives the purchaser’s solicitor’s facsimile.
	The initial PLS Guidelines made it reasonably clear when the payment is deemed to have been made: see guideline 6.3.  But the updated ones have muddied the waters to an extent.
	Service of the notice of payment by the purchaser’s lawyer occurs “when the notice is actually received”.
	But this Guideline does not define when “actual” receipt is.  The Guidelines do confirm that an email undertaking is binding on the firm, and Guideline 6.3 stipulates that the undertaking is required from the purchaser’s lawyer.
	Guideline 6.9(g) says that undertakings should be sent by an agreed method of communication, and should agreement between the parties not have been reached, undertakings should be sent by email to the person or persons in the vendor’s lawyer’s firm wi...
	Guideline 6.9(h) falls under a heading of “Communication method” and says “Settlement will be treated as having been made on the date and at the time when cleared funds have been paid in accordance with Guideline 6.3, 6.4 or 6.5”.
	This seems contrary to the Supreme Court decision in Rick Dees, which held that the actual facsimile must be received for settlement to have occurred.
	It is recommended that confirmation of lodgement of funds is faxed to the vendor’s solicitor, and the record generated by the facsimile machine be retained for verification purposes, should any issue arise as to when settlement actually took place. Th...
	Releasing the instruments immediately has some importance, as one Auckland practitioner discovered. Writing in a law publication, he described how his firm had completed a guaranteed search the day prior to settlement, and on the day of settlement, pr...
	Another (sole) practitioner was held liable for breach of undertaking, when she undertook to release “immediately”, but in fact did not do so for some hours, due to her being out of the office. The wording of settlement undertakings is very important.
	On a practical note, the purchaser should ensure that the e-dealing as a whole (including all instruments) is pre-validated, which will confirm that there is no existing impediment to registration of that dealing. Of course, this was done in the earli...
	Further reading

	Don McMorland, Sale of Land, at 11.10
	17. PARTIAL SETTLEMENTS/PURCHASER ENTERING INTO POSSESSION
	Introduction

	Sometimes, if a vendor is unable to settle on the settlement date, the purchaser will be offered possession pending settlement. Sometimes the purchaser will pay over the settlement moneys, or part thereof, to the vendor in return for obtaining possess...
	If it appears that full settlement is to be delayed for anything more than a short time, consideration should be given to lodging a caveat. If a property is in the course of being subdivided, a purchaser who has lodged a caveat should be in a position...
	If the purchaser has obtained mortgage funds to purchase the property, these funds should never be paid by way of partial settlement to the vendor, or the vendor’s solicitor, until clear title can be given. The lender’s instructions may require that t...
	Long term sale and purchase agreements usually provide for a payment of a deposit by the purchaser, following which the balance of the purchase price is paid by instalments over a period of time (sometimes many years). The purchaser has possession of ...
	It is arguable that where a long term agreement provides for possession on a particular date, and the purchaser takes possession according to the terms of the contract, then rental is not payable under cl 3.12(2), as the purchaser is only requiring pe...
	In the case of long term agreements, the purchaser’s solicitor should always register a caveat against the title of the property being purchased, if the terms of the contract do not prohibit it. If the vendor has a mortgage registered against the prop...
	Possession before settlement

	In normal circumstances, the purchaser is not entitled to take possession of a property until the purchaser has settled by payment of the balance of the purchase price.
	Clause 1.1(20) of the standard form agreement defines the settlement date as the date specified in the agreement. In normal circumstances, the purchaser pays the balance of the purchase price on the settlement date, and takes possession of, and title ...
	Sometimes the vendor may not be in a position to settle on the named settlement date because the title has not issued for the property being sold. The purchaser may seek possession of the property pending settlement being completed. The purchaser may ...
	Clause 3.18 provides that where a new title is in the course of issuing, and where a search copy of that title is not available by the tenth working day prior to the settlement date then, unless the purchaser chooses to settle on the settlement date, ...
	It follows that, in the case where a title has not issued within ten working days of the settlement date, the vendor may still offer the purchaser possession on the settlement date, even though settlement is deferred (unless the parties agree to defer...
	If possession is offered, cl 3.14(3) will apply. Under this clause, the vendor is entitled to require that the purchaser provides reasonable evidence of being ready, willing and able to settle.
	If the purchaser elects to go into possession, he must pay interest in terms of cl 3.14(2)(b). When a purchaser is in possession without having paid the full purchase moneys, and the vendor is not in default, interest is payable to the vendor pending ...
	In Stewart v Davis  a block of land was sold. The agreement provided that the balance of the purchase price was to be paid seven days after the purchaser’s solicitor was notified that a new certificate of title had issued for the land. The possession ...
	Title finally became available three years after the agreement was signed and the purchaser had gone into possession. The parties could not agree as to whether the purchaser was obliged to pay rental. The court held that the purchaser was not obliged ...
	Where the vendor is in default, the obligation of the purchaser to pay the full purchase price on the settlement date does not arise. If the purchaser does elects not to take possession in those circumstances, cl 3.14(4) of the agreement applies, and ...
	When it is not clear whether or not the defaulting vendor is obliged to offer possession, it could be implied that he is, due to the fact that there are penalties imposed if possession is not offered. However, there is no provision in the agreement co...
	It is important that, where the purchaser is permitted to go into possession when settlement is delayed by agreement, a new date for settlement be set. Otherwise, the giving of possession can be construed as an abandonment of the settlement date under...
	In situations where it is foreseeable that the purchaser will be in possession for a reasonable length of time prior to settlement, the parties should make provision as to payment of rates and utilities. The agreement should make express provision as ...
	Clause 3.14(3) provides that where the purchaser does take possession in terms of that clause, the purchaser is a licensee only.
	If a purchaser is allowed into possession (as purchaser) pending settlement, but later fails to settle on the due date, a vendor wishing to eject the purchaser must serve a settlement notice under cl 11 of the agreement, and comply with ss 28 – 36, an...
	Further reading

	Don McMorland, Sale of Land, at 11.17 - 11.19
	Hinde, McMorland & Sim 10.039, 10.051
	18. LATE SETTLEMENT
	Clauses 3.12 and 3.14 of the standard form agreement set out the respective rights and obligations of the parties when one or both of the parties are unwilling or unable to settle on the settlement date. The topic has been adequately covered in other ...
	Purchaser in default
	Vendor in possession


	3.12 …
	(1) The purchaser shall pay to the vendor interest at the interest rate for late settlement on the portion of the purchase price so unpaid for the period from the due date for payment (“the default period”); but nevertheless this stipulation is with...
	Purchaser in possession

	3.12 …
	(2) The vendor is not obliged to give the purchaser possession of the property or to pay the purchaser any amount for remaining in possession, unless this agreement relates to a tenanted property, in which case the vendor must elect either to:
	If the property is tenanted

	The vendor must either:
	3.12 …
	(2) …
	(a) account to the purchaser on settlement for incomings in respect of the property which are payable and received during the default period, in which event the purchaser shall be responsible for the outgoings relating to the property during the defau...
	(b) retain the incomings in lieu of receiving interest from the purchaser pursuant to cl 3.12(1).
	Clause 3.13 sets out a procedure to follow if the parties are unable to agree on the amounts claimed by the vendor.
	Vendor in default
	Vendor in possession


	Where the agreement provides for the vendor to provide vacant possession on the settlement date, then:
	3.14…
	(2)
	(a) the vendor shall pay to the purchaser, at the purchaser’s election, either:
	(i) compensation for the purchaser’s reasonable costs incurred for temporary accommodation for persons and storage of chattels during the default period; or
	(ii) an amount equivalent to interest at the interest rate for late settlement on the entire purchase prince during the default period; and
	(b) the purchaser shall pay the vendor an amount equivalent to the interest earned or which would be earned on overnight deposits lodged in the purchaser’s lawyer’s trust bank account on such portion of the purchase price (including any deposit) as is...
	(i) any withholding tax;
	(ii) any bank or legal administration fees and commission charges; and
	(iii) any interest payable by the purchaser to the purchaser’s lender during the default period in respect of any mortgage or loan taken out by the purchaser in relation to the purchase of the property.
	Purchaser in possession/offered possession

	If the purchaser is not in default, and the vendor is able to give possession on the settlement date, then the purchaser may elect to take possession.
	313 …
	(3) If this agreement provides for vacant possession and the vendor is able and willing to give vacant possession on the settlement date, then, provided the purchaser provides reasonable evidence of the purchaser’s ability to perform the purchaser’s o...
	(4) Notwithstanding the provisions of subclause 3.14(3), the purchaser may elect not to take possession when the purchaser is entitled to take it. If the purchaser elects not to take possession, the provisions of subclause 3.14(2) shall apply as thoug...
	(5) If this agreement provides for the property to be sold tenanted then, provided that the purchaser provides reasonable evidence of the purchaser’s ability to perform the purchaser’s obligations under this agreement, the vendor shall on settlement a...
	Neither party ready, willing and able to settle

	3.16 In every case, if neither party is ready, willing and able to settle on the settlement date, the settlement date shall be deferred to the third working day following the date upon which one of the parties gives notice it has become ready, willing...
	Sale of property by commercial on-seller – cl 3.16 was inserted in the Eighth Edition 2006 version of the standard form agreement. It says that where the property is being sold by a commercial on-seller of a household unit, and a code compliance certi...
	It should be noted that a breach of any warranty contained in cl 7 of the agreement does not defer the obligation to settle. Clause 7.5 provides:
	If the purchaser has not validly cancelled this agreement, the breach of any warranty or undertaking contained in this clause does not defer the obligation to settle but that obligation shall be subject to the rights of the purchaser at law or in equi...
	Thus, where there has been a breach of any of the warranties contained in cl 7, and the purchaser has not validly cancelled the agreement, an election must be made to settle and seek compensation, or to claim an equitable set-off. If the purchaser doe...
	Unit titles

	Clause 3.17 contains special provisions relating to unit titles. It relates to circumstances where either a code compliance certificate is yet to issue (cl 3.15), or where cl 3.16 applies (where neither party is ready, willing and able to settle).
	The clause allows the vendor to extend the settlement date, if it considers on reasonable grounds that the extension is necessary or desirable for the vendor to comply with the obligations of the vendor in supplying a pre-settlement disclosure stateme...
	If the extension relates to the failure to provide a code compliance certificate, then settlement is extended to the tenth working day after notice has been given that the code compliance certificate has issued (provided the vendor gives the notice of...
	Where the extension is required as a result of one party eventually being ready to settle, (cl 3.16), then settlement is again extended to the tenth working day after notice has been given that the party is ready to settle, (provided the vendor gives ...
	19. SETTLEMENT NOTICES AND CANCELLATION
	Settlement notices

	Where a party has failed to settle on the settlement date and the non-defaulting party wishes to exercise its remedies under the agreement, a settlement notice must first be issued and served on the defaulting party. The settlement notice serves to ma...
	Ready, willing and able

	The party issuing the settlement notice must ensure that it is not a material default. Clause 11.1(2) of the standard form agreement provides:
	The settlement notice shall be effective only if the party serving it is at the time of service either in all material respects ready able and willing to proceed to settle in accordance with this agreement or is not so ready able and willing to settle...
	This does not mean that the party has to be ready, willing and able to settle on the day that the notice is given, but that it will be ready on the date nominated as the settlement date, and that it has the intention of settling. The vendor will, in m...
	In Stewart v Davis,  Tipping J confirmed the position that the vendor is under no general obligation to tender a settlement statement. In the absence of a settlement statement, the purchaser should tender what he or she regards as the correct figure. ...
	A purchaser wishing to issue a settlement notice because of the default of the vendor must show that he or she was ready, willing and able to settle. Generally, it must be shown that the purchaser set up the e-dealing in the Landonline workspace, enab...
	The settlement notice can be issued only where the contract has not been cancelled or been avoided.
	A settlement notice is only valid where the party issuing it is contractually correct in issuing the notice. In Stewart v Davis, the vendor sought rent to which he was not contractually entitled. The claim for rent invalidated the settlement notice, a...
	In Lingens v Martin,  the vendor was in breach of the equivalent of cl 7.2(5) of the standard form agreement. The vendor issued a settlement notice demanding full payment of the balance of the purchase price, without reference to compensation. The Cou...
	If there is a breach of an essential term of the contract, that will disentitle the party in breach from issuing a settlement notice. A vendor taking such a step would be taken to be repudiating the contract. In Holmes v Booth,  a contract stated that...
	In Fletcher v Cotter,  the vendor issuing a settlement notice and purporting to cancel the agreement was found not to be “ready, willing and able” to settle, where certain building works provided for in the agreement had not been completed.
	Failure to settle

	The recipient of the settlement notice must have failed to settle on the date fixed for settlement, or failed to pay an instalment of the purchase price on the date stipulated. There does not need to be any default other than that one party has not se...
	When the settlement date has been left at large, it is implied that settlement will take place within a reasonable time. If there is an unreasonable delay by one party, then a settlement notice can be issued, thus fixing a period within which settleme...
	Time for settlement specified

	The time allowed for settlement in the settlement notice must be “reasonable”. The agreement provides for a period of 12 working days after the date of service of the notice, by which time the recipient of the notice must settle: cl 11.2(1). The notic...
	Consequences

	A settlement notice must make it clear that non-compliance will entitle the giver of the notice to cancel the contract or sue for specific performance. Clauses 11.4 and 11.5 of the agreement set out the consequences of the failure to comply with a set...
	11.4 If the purchaser does not comply with the terms of the settlement notice served by the vendor then, subject to subclause 11.1(3):
	(1) Without prejudice to any other rights or remedies available to the vendor at law or in equity the vendor may:
	(a) sue the purchaser for specific performance; or
	(b) cancel the agreement by notice and pursue either or both of the following remedies, namely:
	(i) forfeit and retain the deposit moneys paid by the purchaser but not exceeding 10% of the purchase price; and/or
	(ii) sue the purchaser for damages.
	11.5 If the vendor does not comply with the terms of a settlement notice served by the purchaser then without prejudice to any other rights or remedies available to the purchaser at law or in equity the purchaser may:
	(1) sue the vendor for specific performance; or
	(2) cancel the agreement by notice and require the vendor to repay to the purchaser any deposit or other money paid on account of the purchase price and interest at the rate for late settlement on such sum(s) from the date of payment by the purchaser ...
	It is not necessary to recite these provisions in the notice – it is sufficient just to make reference them. In both instances, the remedies set out in the agreement are without prejudice to the non-defaulting party’s rights at law or in equity.
	Service of the notice

	The notice must be served in accordance with the provisions of cl 1.3 of the agreement.
	Precedent

	A suitable form of settlement notice follows:
	File management

	If a settlement notice is not complied with, and the file is handed over to a litigator to complete, it is vital to ensure that everything that will be needed to construct a case is available. Ideally, every file should be treated as carrying litigati...
	The following is the minimum requirement for your file:
	 Original sale and purchase agreement, with all signatures and all amendments initialled;
	 Copy of signed and dated settlement notice;
	 Precise file notes detailing when and how notice served, and by whom;
	 File notes (made at the time, not a month later) detailing all telephone conversations or meetings, complete with times and dates;
	 All correspondence received and copies of correspondence sent;
	 Details of all expenses incurred by the innocent party that are to be claimed as damages, eg invoices for rent, storage of furniture and possessions, kennel/cattery charges, interest charges incurred, professional fees (itemised) and agent’s invoice...
	Cancellation under the Contract and Commercial Law Act 2017

	There are situations where one party has breached the terms of the agreement, and the innocent party must rely on the remedies provided by this Act. It is beyond the scope of this publication to canvass all the situations where a breach might give ris...
	The remedies provided by this Act exist side by side with the warranties and conditions contained in the standard form agreement, and often a party will have rights arising out of both. For instance, a vendor might make a misrepresentation regarding a...
	A summary of the relevant procedure for cancellation under the Contract and Commercial Law Act is set out on the following page.
	The criteria set out in s 7(4) relating to misrepresentation and breaches of contract can be summarised as follows:
	The breach or misrepresentation relates to a matter that
	 the parties have agreed is essential; or
	 substantially -
	– reduces the benefit of the contract; or
	– increases the burden of the contract; or
	– changes the benefit or burden of the contract.
	The effects of cancellation are as follows:
	 Future obligations need not be performed;
	 Property and money transferred under the contract remains with the party who then has it (s 8(3)(b));
	 Damages may also be recovered by the party cancelling (s 8(4));
	 Relief may also be granted by the Court, where the effect of cancellation is unfair  (s 9).
	 The deposit is forfeited, but no more than 10% of the purchase price.
	Further reading

	Don McMorland, Sale of Land, at 11.17- 11.20, Chapter 12
	Kumar v Station Properties Limited (in liq and in rec) [2014] NZSC 146
	Official Assignee v Kingston Developments Group Limited [2016] NZCA 415
	20. REGISTRATION OF DOCUMENTS
	Electronic Registration
	Landonline e-dealing system


	Electronic registration via the Landonline e-dealing system is now the norm for almost all conveyancing transactions.
	Routine transactions (such as simple transfers, mortgages and discharges) are registered automatically, without examination by LINZ staff. More complex transactions (such as easements, leases and new title dealings) are lodged electronically, but “ste...
	Some exceptions

	Instruments that must still be presented in paper form include court orders, some complex applications, and powers of attorney. Powers of attorney are required to be deposited with LINZ only when relied upon for the execution of a paper-based dealing,...
	If an Image Only instrument, with no Authority and Instruction (A & I) form, has been signed by an attorney, the power of attorney must be deposited with LINZ, and an image of the certificate of non-revocation must be included in the e-dealing as part...
	A power of attorney cannot be presented to LINZ for deposit by e-dealing. It must be presented manually as a paper document.
	One-off dispensations for paper-based registration may also be granted by the Registrar-General of Land in exceptional cases, under s 24(3)(b) of the Land Transfer (Computer Registers and Electronic Lodgement) Amendment Act 2002.
	Certification requirements

	Most electronic instruments must be certified by a lawyer or conveyancer in terms of  s 164A of the Land Transfer Act 1952. The certification is a prerequisite for registration. The purpose of the certification is to confirm that the necessary client ...
	The s 164A certification and document retention requirements are a critical part of the registration process. It is important that practitioners and their staff have robust systems in place to ensure these matters are properly addressed. Any failure t...
	Standards and guidelines for e-dealing

	The Property Law Section of the New Zealand Law Society has published guidelines to provide assistance for lawyers in meeting these obligations (see http://www.lawsociety.org.nz/law-society-services/law-society-sections/property-law-section/e-dealing-...
	Another key resource is the LINZ identity verification standard for e-dealing transactions (see www.linz.govt.nz/regulatory/20002). This sets out applicable identity verification protocols, including procedures for further inquiry in the case of high-...
	Other legal compliance requirements

	Practitioners and their staff also need to be aware of the additional legal compliance requirements that may arise depending on the nature of the transaction, or the interests recorded on the title. The relevant supporting documentation should be held...
	 Caveator or mortgagee consents (where the title is subject to a caveat or mortgage not withdrawn or discharged);
	 Māori land court confirmation under Te Ture Whenua Māori Act 1993 (for transfers, mortgages and other transactions affecting Māori freehold land);
	 Supporting statutory declarations (for transmission applications);
	 Powers of attorney (where the A&I form is signed by an attorney on behalf of the landowner or other party to the transaction).
	A notice setting out the various statutory compliance and evidence retention requirements was published in the New Zealand Gazette 26 September 2008. This, and other guidance material, is available from the Landonline website at www.landonline.govt.nz.
	Audit requirements and sanctions

	Compliance reviews of e-dealing certifications are undertaken from time to time, through the Office of the Registrar-General of Land, under the authority of s 164C of the Land Transfer Act 1952. When so requested, the practitioner who certified the e-...
	Failure to comply with these audit requirements may result in revocation of e-dealing certification rights under s 164B(2) of the Land Transfer Act 1952. In such a case, the practitioner responsible may also face Law Society disciplinary action where ...
	Verification of identity standards

	The Registrar-General of Land has published Verification of Identity Standards that must be complied with for any e-dealing: www.linz.govt.nz/regulatory/20002.
	In summary, routine transactions require photo ID, and a document linking the owner to the property, such as a bank statement or utility account. That photo ID must be government issued, such as a current, unexpired, NZ Driver Licence or Passport. Whe...
	There is a form of Statutory Declaration in the appendix to the Standards, for use where the client does not have current government-issued photo ID.
	Other factors that are ‘red flags’ include a client’s attempts to use a PO Box and mobile phone contact only, with specific instruction not to send anything to the property address - vacant land is, of course, an exception.
	Other ‘high risk’ transactions include mortgaging or sale of unencumbered land, especially with a new client previously unknown to the firm.
	These procedures allow a prudent measure of scrutiny to be applied to a property transaction, commensurate with the risks involved and the potential for fraud.
	Video conferencing/Skype is now an acceptable mode for witnessing A&I forms.
	Paper dealings

	Now that e-registration is compulsory, there are not many paper dealings. The following comments are offered for the few that still occur.
	Most delays in registration can be avoided by careful checking of the documents before they are lodged. Lawyers are still responsible for the accuracy of the register; the following are some of the basic requirements for documents to be in proper, and...
	 An approved form must be used. Section 237 Land Transfer Act 1952 provides that documents must be in a form approved by the Registrar-General of Land
	 The full names of all parties must be cited. The name of the registered proprietor shown in the instrument must correspond with what is shown on the register. If a name is shown incorrectly on the register, either a change of name should be register...
	 All additions and alterations should be initialled by the parties and the attesting witnesses. Any alterations required should be done by putting a line through the part to be amended, and by adding to the document the correct words in hand writing ...
	 Where a document is executed by a company, it is not necessary that it be executed under common seal. It may be signed by two directors of the company, or by one director, whose signature must be witnessed. If the constitution of the company permits...
	 Documents must be signed correct for the purposes of the Land Transfer Act. For the purposes of that statute, s 164(1) and Regulation 17 Land Transfer Regulations require the solicitor to sign in his or her own name (not the name of the firm), and s...
	 The date should be entered before the instrument is lodged. It needs to be noted, though, that priority is governed by the date of registration, not the actual date of the instrument: s 37(2) Land Transfer Act;
	 Lawyers should ensure that all prior dealings, instruments and title documents enabling title to pass, and registration to take place, are included in the dealing, eg consents, surrenders of lease, order for new certificate of title, discharges of m...
	 Under the Land Transfer Regulations 1966 Amendment No.11, the following changes were introduced and applied from 1 July 1995 to new forms of transfers, mortgages and leases and to all documents in some cases:
	– Surnames must be underlined, or in CAPITALS (company names should be in CAPITALS), when transferors/transferees, mortgagors/mortgagees and lessors/lessees are shown. (Note that this is for paper only. Upper case and underlining should not be used fo...
	– Documents can be witnessed by anyone who knows the party executing the instrument, or can adequately identify the party. The witness must write his or her name, address, and occupation legibly.
	– Where a correction would affect the interests of a signatory of the instrument, it, can be initialled by each signatory of the instrument, and by the signatories’ witnesses, or a solicitor acting on the signatories’ behalf in the transaction.
	– Where a correction could affect the interest of a person receiving the benefit of the instrument, it can be initialled or signed by each such person or their solicitor. It does not need to be initialled by the executing party.
	– Errors are to be corrected by deleting the words or figures and writing the correct words above them.
	– Legal descriptions do not need to be used unless the land being dealt with is a stratum estate, or part of the land in a title. This applies to all forms presented for registration after 1 July 1995.
	– If using old forms, the parts relating to legal description and encumbrances should be ruled out and initialled by the solicitor acting for the signatory, or by the signatory and witness as outlined above.
	The Registrar-General of Land has listed the following as the most common causes of documents being requisitioned or rejected :
	 Certificate of Title (CT) reference incorrect
	 Instrument incomplete
	 Subdivision requirements
	 Caveat requirements
	 Instrument not lodged
	 Parties incorrect
	 Consents required
	 Instrument codes incorrect
	These are all very simple traps, which require nothing more than attention to detail to avoid.
	Time limits

	While there are no specific time limits for registration laid down by the Land Transfer Act, there are several matters to be borne in mind:
	 Legal interest in land cannot pass until registration of the instrument. Section 41(1) of the Land Transfer Act provides:
	No instrument shall be effectual to pass any estate or interest in any land under the provisions of this Act, or to render any such land liable as security for the payment of money, but, upon the registration of any instrument [under this Act or the L...
	 The protection afforded by a guaranteed search and s 172A of the Land Transfer Act may be lost if the purchaser’s documents are lodged after the period of two months commencing from the day after the date on which the transaction was settled. In any...
	 Priority of dealings is governed by the date of registration, regardless of any express, implied or constructive notice. Accordingly, any delay in registration may permit someone else with a registrable interest to gain priority.
	 Where an instrument is rejected from registration, it must be lodged again within two months from the date of its return by the Registrar, or registration fees paid may be forfeited (s 43(3) Land Transfer Act). This time is subject to extension by t...
	Post-registration

	Since the abolition of hard copies of certificates of title it is now prudent (and where there is a mortgagee it is a necessity) to obtain a title search following registration of instruments. It is usually a requirement of the mortgagee that a post-r...
	21. MISCELLANEOUS
	Fencing covenants

	The question of fencing between adjacent properties is covered by the Fencing Act 1978 (FA) and by cl 6.5 of the standard form agreement.
	Section 2 of the FA provides for the creation and registration of fencing covenants, which suspend operation of the equal sharing rule in favour of a vendor who sells land while retaining ownership of contiguous land. Clause 6.5 of the standard agreem...
	The vendor shall not be liable to pay for or contribute towards the expense of erection or maintenance of any fence between the property and any contiguous land of the vendor but this proviso shall not enure for the benefit of any subsequent purchaser...
	This clause operates as a shield, not a sword. Where the vendor sells part of her land, she is entitled to have a fencing covenant included in the transfer, preventing the purchaser from claiming part of the cost of a dividing fence from the vendor. I...
	The fencing covenant will also expire automatically 12 years from the date it was registered (s 6 FA).
	Accordingly, upon the sale of the vendor’s land, or the sooner expiry of the 12-year period, the fencing covenant, will, for the most part, cease to have any application. It will, however, remain on the title until steps are taken to remove it. If the...
	Fencing covenants are normally included in transfers of sections by developers who are subdividing land. It protects them from claims by purchasers for half the cost of fences, where the next door section has not been sold. In these cases, the purchas...
	The form of fencing covenant normally used is the following, which is added to the transfer after the description of the estate being transferred:
	The transferee shall be bound by a fencing covenant as defined in section 2 of the Fencing Act 1978 in favour of the transferor.
	Fencing notices and fencing disputes

	The FA contains provisions for owners of adjacent properties to split the cost of fencing equally between them. The Act provides that, before commencing work on a fence, an owner can serve on the adjacent occupier a fencing notice. The notice does not...
	The notice has to be served on the adjoining occupier (s 12) and that person may object to the proposal within 21 days of service on him of the notice (s 11), by serving a cross-notice.
	Under s 10(4) the occupier of the adjoining land will not be liable to contribute to the cost of the following:
	(a) any part of the work on a fence that is done before notice relating to the work has been duly served on him:
	(b) any part of the work that is done after the due service of such a notice and before the due service of a cross-notice on the occupier who gave the notice or the expiration of 21 days from the date of the service of the notice, whichever first happ...
	(c) any part of the work that is done after the due service of such notice and cross-notice and while differences between the parties remain to be resolved either by agreement or by the court.
	Under s 24A, Disputes Tribunals are given jurisdiction to deal with fencing disputes involving $15,000 or less (or up to $20,000 with the consent of both parties to the dispute). Most fencing disputes will involve work amounting to $15,000 or less, so...
	Perhaps because few, if any, fencing matters would ever reach the courts, there is a dearth of reported cases on the FA. Ambiguities and questions concerning the Act do arise from time to time, and for which no satisfactory answers are available:
	 Does the Act apply between owners of cross lease sites? The Act was drafted before cross leases became popular, and clearly does not contemplate cross leasing arrangements. It is arguable that the definition of “adjoining occupiers” and “occupier” i...
	 The Act provides that the fence be on the boundary line (s 22). However, where a mutual right of way separates the two properties the boundary line may be down the centre line of the right of way.
	 The Act provides that the occupiers of adjoining lands are liable to contribute in equal proportions to work on a fence. If two occupiers only are involved, there is no problem, and the cost would usually be shared 50:50. If, however, there is one o...
	Fences that encroach upon another’s land are covered by s 8 of the FA. No person is entitled to build a fence encroaching on land of which he or she is not the occupier, unless:
	(1) …
	(a) with the consent of the occupier of that land; or
	(b) pursuant to an order of the court made under section 24.
	The occupier of the land encroached on may apply to the court for an order that the fence be removed, and the court shall make such an order unless:
	(2) …
	(a) that the degree of encroachment is minimal; and
	(b) that the encroachment in no way adversely affects the use and enjoyment of his land by the applicant.
	Section 21 also provides that if it is impracticable to erect a fence on the boundary line and the occupiers cannot agree on a line, the court may determine the matter.
	Section 24 specifically grants jurisdiction to the court in cases where a fence is not on the boundary.
	It has been suggested that a fence that is not on the boundary is not a fence within the meaning of the Act. This would seem to be an incorrect interpretation of the definition of “fence” and would lead to some absurd results and an unworkable Act. Co...
	Swimming pools

	Subpart 7A of Part 2 of the Building Act 2004 imposes an obligation on owners of swimming pools with a maximum depth of 400mm of water or more to have physical barriers that restrict access to their pools in accordance with specifications set out in s...
	Those who must ensure compliance with the section include owners, owners of land on which the pool is situated, and purchasers of pools under hire purchase agreements. The definition also includes the lessee of a leased property where there is a swimm...
	The means of restricting access must comply with the current building code or the “requirements of the building code that were in force when the pool was constructed, erected or installed (after 1 September 1987) and in respect of which a building con...
	Owners of pools are expected to notify the territorial authority of the existence of the pool. The territorial authority must inspect pools at least once every 3 years to ensure they comply with requirements.
	When a Land Information Memorandum is issued, it should state whether or not to the authority’s knowledge there is a pool on the property and if so, whether it complies with the Act.
	A vendor’s warranties in relation to a non-complying pool are set by cl 7.1(1) of the standard form agreement. To bring a successful claim against a vendor under this clause, the purchaser must be able to show that there was an outstanding requisition...
	The best protection for anyone contemplating purchasing a property with a swimming pool will therefore be to check that the pool complies with the Act before signing any agreement.
	Leasehold property

	A property held under a long-term registered lease will usually have a separate leasehold title, as well as the registered lease itself (which is recorded against the fee simple title). If a separate leasehold title has not been issued, one can be req...
	To be able to rely on the covenants and rights contained in the lease, the proposed transferee will need an effective transfer, along with the consent of the lessor to such transfer. The consent of the lessor is usually endorsed on the transfer, and i...
	Ensure that the ground rental on the property is current; a phone call to the lessor can verify this, but an undertaking should also be sought from the vendor’s solicitor and included in the vendor’s settlement statement. Ensure that the ground rental...
	 That the lease is registered;
	 That a right of renewal exists and enures in favour of the successors and assigns of the lease;
	 Whether the current term will expire shortly, and the transferee will be faced with a steep rent increase on renewal;
	 That there are no current breaches of the lease;
	 Whether upon transfer of the lease there is any ongoing liability of the transferor;
	 That the lessor’s consent has been given;
	 That all rent, rates and operating expenses have been paid to date and correctly apportioned;
	 That new arrangements have been made for payment of future instalments of rent.
	When advising a client who is considering purchasing a leasehold residential property, ensure that he or she is aware of the often onerous provisions of what are known as “Glasgow leases”. For instance, while the lessor owns only the underlying freeho...
	The basis of Glasgow leases is that the lease is renewable in perpetuity and the lessee pays a fixed ground rent, which is reviewed every 21 years when the lease is renewed. In periods of high inflation, as in the 1970s and early 1980s, property value...
	When acting for a purchaser of any leasehold interest, remember that the purchaser is purchasing only the unexpired portion of the term of the lease; and that the rental may be subject to review periodically. A lease that is perpetually renewable affo...
	Rural, semi-rural property/farmlets

	Rural properties, horticultural holdings and farmlets may require consideration of special matters when they are the subject of a sale and purchase agreement.
	Attention should be given to requirements for:
	 The vendor not to overstock the property pending possession;
	 Leaving hay uncut for the purchaser or leaving hay already stored there;
	 The need for application of fertiliser in the normal course pending possession;
	 The property to enjoy its own water supply – is there a source of water on the property or does it require a water supply easement from another source? Is the water available sufficient for the use to which the property is being purchased? (these ma...
	 Documentation and share transfers from water companies. In many rural subdivisions, the lots will all have access to a common bore, and regulation of the taking of water and maintenance of the bore and reticulation system is handled by way of a comp...
	 Growing crops on the land – do they need spraying in the normal course pending possession?
	 PPSR searches, if the property is sold as a going concern and stock or farm equipment is included in the sale. Farm animals may be the subject of securities, as may agricultural equipment;
	 If the vendor has agreed to fence the property, what type of fence is to be erected and is it suitable for the type of stock the purchaser intends running?
	The vendor must take reasonable steps to preserve the property between the dates of the agreement and possession. These include not overstocking the land, and maintaining the land in a proper state of cultivation until possession is handed over.
	Crops due to be harvested before settlement do not pass to the purchaser and the vendor is entitled to harvest them in the normal course. Those not due for harvest pass to the purchaser, unless otherwise provided in the agreement. Timber cannot be cut...
	Where a water permit is held by the vendor and is to be transferred to the purchaser, sections 136 and 137 of the Resource Management Act 1991 govern. The holder’s interest in the permit can be transferred to any other owner or occupier of the site in...
	Overseas Investment Act
	Overview


	The Overseas Investment Act 2005 (OIA) regulates the ownership of sensitive land, significant business assets and fishing quota by ‘overseas persons’.
	Consent must be obtained from the Ministers of Finance and Land Information before an overseas investment in sensitive land is given effect. Consent may be sought by applying in writing to the Overseas Investment Office, part of Land Information New Z...
	The Overseas Investment Office (OIO) does not give legal interpretations or other advice to applicants or their solicitors.
	For more information, see: www.linz.govt.nz/overseas-investment/
	Overseas person

	Individual
	An individual is an “overseas person” when he or she is neither a New Zealand citizen nor ordinarily resident in New Zealand (as defined in s 6(2) of the OIA).
	For more information, see:
	 Section 6(2) of the OIA for a definition of ‘ordinarily resident in New Zealand’;
	 Section 7(2)(a) of the OIA for the definition of ‘overseas person’ as it relates to individuals;
	 NZLS CLE online webinar and book, Overseas Investment Act - advising clients, March 2017.
	Body corporate

	A body corporate is an overseas person when:
	 It is incorporated outside New Zealand, or is a 25% or more subsidiary of another body corporate that is incorporated outside New Zealand (the term 25% or more subsidiary is defined in s 6(5) of the OIA); or
	 An overseas person or persons have:
	– 25% or more of any class of securities; or
	– the power to control the composition of 25% or more of the body corporate’s governing body; or
	– the right to exercise control of 25% or more of the voting power at a meeting of the body corporate.
	A company incorporated outside New Zealand is an overseas person regardless of who owns or controls it.
	For more information, see:
	 Sections 7(2)(b) & (c) of the OIA for the definition of ‘overseas person’ as it relates to bodies corporate.
	Trusts

	A trust is an overseas person if:
	 25% or more of the trustees are overseas persons; or
	 An overseas person or persons have a beneficial interest in or entitlement to 25% or more of the trust property; or
	 25% or more of the persons having the right to amend or control the amendment of the trust deed are overseas persons; or
	 25% or more of the persons having the right to control the composition of the trustees are overseas persons.
	See section 7(2)(e) of the OIA for the definition of ‘overseas person’ as it relates to trusts.
	Associate
	An associate of an overseas person must apply for consent under the OIA if they give effect to an overseas investment in sensitive land. The definition of associate is broadly based and intended to regulate situations where overseas investments are in...
	A person (A) is an associate of an overseas person (B) if A is:
	 Subject to the direction, influence or control of an overseas person;
	 An agent, trustee or representative of an overseas person;
	 Acting jointly or in concert with an overseas person; or
	 Participating in an investment as a consequence of an arrangement or understanding with an overseas person.
	There is no limit on the number of ‘intermediaries’ between the associate and the overseas person.
	See Section 8(1) & (2) of the OIA.
	Sensitive Land
	An overseas investment in sensitive land is the acquisition by an overseas person or an associate of an overseas person of an interest in land if:

	 The land is sensitive under Part 1 of Schedule 1 of the OIA; and
	 The interest acquired is a freehold estate or a lease, or any other interest, for a term of three years or more; and is not an exempted interest.
	Sensitive land is defined in Schedule 1 of the OIA. Part 1 of the Schedule describes what land is sensitive, and is divided into Table 1 (land is sensitive if it includes land of a particular type) and Table 2 (land is sensitive if it adjoins land of ...
	It is normal for applicants to consult a LINZ accredited Crown Property Supplier to assist with determining whether land is sensitive. The OIO cannot make such a determination on behalf of an applicant.
	For more information, see:
	 Section 12 of the OIA;
	 The definition of “exempted interest” in s 6(1) of the OIA.
	Application process

	Applications for consent to acquire sensitive land are made in writing to the OIO. The Office will require a substantial amount of information, including:
	 A description and background details of the applicant;
	 A description of the land intended to be acquired;
	 The reason for wishing to make the overseas investment; and
	 Evidence that the overseas investment meets the criteria in s 16 of the OIA.
	Application fee

	 An application fee is payable, see:
	o Schedule 2 of the Overseas Investment Regulations 2005
	o The OIO website, www.linz.govt.nz/overseas-investment/
	Criteria and factors
	Criteria


	Consent to an overseas investment in sensitive land can only be granted when the criteria detailed in s 16 of the OIA are satisfied.
	The applicant, or if the applicant is not an individual, the individuals with control of the overseas person, must satisfy each of the following OIA criteria:
	 Section 16(1)(a): Must have business experience and acumen relevant to the overseas investment; and
	 Section 16(1)(b): Must have demonstrated financial commitment to the overseas investment; and
	 Section 16(1)(c): Must be of good character; and
	 Section 16(1)(d): Must not be an individual of the kind referred to in ss 15 or 16 of the Immigration Act 2009.
	In addition, the applicant must satisfy one of the following OIA criteria:
	 Section 16(1)(e)(i): the applicant is a New Zealand citizen, ordinarily New Zealand resident or intending to reside in New Zealand indefinitely; or
	 Section 16(1)(e)(ii): the overseas investment will, or is likely to benefit New Zealand; or
	 Section 16(1)(e)(ii) & (iii): the overseas investment will, or is likely to benefit New Zealand and the benefit will, or is likely to, be substantial and identifiable.
	Farm land

	If farm land is being acquired, it must first have been advertised for acquisition on the open market.
	See s 16(1)(f) of the OIA.
	Factors

	Sections 16(1)(e)(ii) & (iii) are assessed against a range of statutory factors. The factors generally encompass economic and environmental matters.
	For more information, see s 17 of the OIA and regulation 28 of the Overseas Investment Regulations 2005.
	Special land

	Any person selling sensitive land that includes special land (foreshore, seabed, riverbed or lakebed) to an overseas person must offer the Crown the right to acquire the special land.
	For more information, see:
	 Section 17(2)(f) of the OIA;
	 The Overseas Investment Regulations 2005, regs 12-27.
	SCHEDULE 1
	Practice Guidelines for Remote Settlements

	The following are extracts from the Property Transactions and e-dealing Practice Guidelines published in April 2015, produced by the Property Law Section of the New Zealand Law Society.
	“Where a conveyancing practitioner acts for a party, the Property Law Section
	Property Transactions and E-Dealing Practice Guidelines relating to dealings
	involving conveyancing practitioners prevail over any other provisions in this
	agreement. Further, despite any other provision in this agreement, a party is not
	bound to rely on an undertaking or obligation of a conveyancing practitioner.”
	2.62  All financial arrangements should be conducted in a way that will protect the client’s interests. If acting for a vendor an electronic funds transfer should be preferred provided the bank gives confirmation to you in a form satisfactory to you t...
	“Notwithstanding anything to the contrary in this agreement the Property Law
	Section Property Transactions and E-Dealing Practice Guidelines apply in all
	respects.”
	……..
	6.1  Unless the lawyers for the parties otherwise agree, payment of the amount due in settlement of the purchase must be made in cleared funds from the trust account of the purchaser’s lawyer into the trust account of the vendor’s lawyer.
	6.2  Unless the lawyers for the parties otherwise agree, the same day cleared payments system of direct transfer between bank accounts that operates through the Reserve Bank (‘SCP’) is to be used.
	Note: It is considered that the SCP system provides the certainty and irrevocability that is necessary for settlement payments. SCPs enable a paying customer to instruct their bank to make a payment in the day, using an electronic network and paying w...
	6.3  If the SCP system is used, unless the vendor’s lawyer otherwise agrees, payment in cleared funds will be deemed to have been made only when the vendor’s lawyer has received:
	Note: Where the lawyers for both parties have trust accounts with the same bank which has the facility to make cleared funds settlement transactions outside the SCP system, it may be appropriate for the lawyers to use their bank’s internal process.
	Blank Page



